CERTAIN. 


SELECT CASES | 


'E A VV, 


REPORTED: 


Sir EDVVARD COKE, Knight, 
LATE 


Lord CHIEF JUSTICE 


TE one of His Majeſties Council of 
STATE. 


Tranſlated out of a Manuſcript written with his own hand, 


Never before Publiſhed. 


CD Em — 


LE ith two Exal Tables, the one of the Case , and als other 
Yo. the Principal Matters therein contained. 


* — 


LONDON, 


Printed by Tho. Roycroft for J. Sherley, H. Ti ford and Tho, Dring, and are 
to be ſold at their Shops, at the Pelican in Little. Brittain, in Vine-Conrt 


. andy 5 and at 1 1 71 . 1639. 4 3 2 4 | | 


4 


pr 1 
—— 
* 


8 7 [4 


3 
- 4 
A 
Co . 
2 
42 oo 4 
— 2 
— 4. 
Cf 
[ 4 GC » 
* * 4 
* 
7 
i -* 
—_ 
* 
* 
"gf 
Fits 0 
* on 


12 
wo 
— — 
a 
a” 
A 9 
* 
= _— 
— * — 
net — 


- z - 
= 
4 
"> ] 
jor 0 
* 
Q * 
£ — * 
4 
PRs 
*'» 
— 
* 
_ 
> 
wa 


To THE READER. 


REA DER, 


n may feem alcogether an unneceſſary work 


| 25] 


E have had no leſs then the generall approba- 
tion ofa. whole Nation oonvencd in Parlia- 
ment: For if King THe oDORICK in 
SI Caſoiodore could affirme , . Neque enim dignus 
= eft a quopiam redargui qui noſtro judicio meretur 
abſolvi , That no man ought to be reproved whom his Prince 
commends. How much rather then ſhould men forbear to 
cenſure thoſe and their Works which have had the greateft 
allowance and atteſtation a Senate could give, and to ac- 
quieſce and reſt ſatisfied in that judgement > Such reſpect and 
allowance hath been given to the learned Works of the late 
Honourable and Venerable Chiefe Juſtice, Sir E D.] ARD 
Co kk, whoſe Perſon in his life time was reverenced as an 
Oracle, and his Works (ſince his deceaſe) cyted as Authentic 
Authorities, even by the Reverend Judges themſelves. The 
acceptance his Books (already extant) have found with all 
knowing Perſons, hath given me the confidence to commend 
to the publick view ſome Remains of his, under his owne 
hand- writing, which have not yet appeared to the World, 
yet (like true and genuine Eaglets) are well able to behold 
and bear the light: They are of the ſame Piece and Woofe 
with his former Works, and in reſpect of their owne native 
worth, and the reference they bear to their Author , W 
| A 2 e 


D ** 
LE 3 2 7 
——— ore ow 


„ 
1 
N 
x 
N 
Ty 
5 
y 
1 : 
4 
. 1 | 
; 
f In 
1 
SV. 7 
| 
11 
4 1 5 
4 4 LF 
| | ' [ 
. { 
1 * 
” $1 
14 
: N 
© 1s. 
13t | 
y ! 
X + 
N . 
1 -" 
: \ $i] 
17 1 
. N j 
* 14 
” 434 
; 4% 
2 41 
3 I 
by i! 
þ 4 
. ; 
7 1 
+ ts 
: 
£2 i 
. if 
* q "I 


+ 1 — — 


5 
3 3 
c — w—_ 
— . en VI IO - - 
* 8 0 


be do highly valued : Though, in reſpect of their quantity 
and number; the Reports are hut few; yet, as the skilfull 


Jeweller will not loſe ſo much as the very filings of rich and 


be kept where 2 Miracle had been wrought » Propter muraculi 


claritatem & evidentiam: So theſe ſmall parcels , being part bf 


thoſe vaſt and immenſe labours of their Author, greatalmoſtto 
a Miracle (if I may be allowed the compariſon : ) were there no 
other uſe to be made of them (as there is very much, for the 
manifeſt and declare to the Reader many ſecret and abſtruſe 
points in Law, not ordinarily to be met with in other. Books 
ſo fully and amply related) deſerve a publication, and to be 
reſerved in the reſpects and memories of Learned men, and 
eſpecially the Profeſſors of the La]; and to that end they are 
now brought to light and publifhed. If any ſhould doubt of 
the e Reports of Sir E DwARD CoRE, they may 
ſer the otiginall Manuſcript in French, written with his own 
hand, at Henry Twyfords Shop in Vine- Court Middle Temple. 
ian | 14 | 
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J. G. 


Mick. AN. 6.JacosiRvicis 
In the Common Pleas. 


N-Treſpaſſe bzought by Richard Stallon one of the Attdaneys of 
the Court againſt Thomas Bradye (which began in Eaſter 
Term, An: 6 Jacobi Rot. 1845.) foz bꝛeaking of his Youſe and 
Cloſe af Fenditton in the County of Cambridge; And the new 
Alignment was in an Acre of Paſture: The Defendant 

pteads that the place where, cc. was the Land and Freehold 
of Thomas Willowes and Richard Willowes ; and that he as Servant, 
dec. And the Plaintiffoz Replication ſalth, that the place where, was 
parcell of the Pannoz of Fendicton, and demiſable, &c. by Copy of 


Ccort⸗ roll in Fee-flmpls : And that theLozds of the Pannoz granted 


the Tenements in which, &c. to John Stallon and | his heirs, who ſur⸗ 
rendzed them unto the ſaid Willowes, and V Villowes, Lozvs of the ſaiv 
PPannoz, tothe uſe of the Plaiatiff and his heirs, who was admitted 
accozdingly;8:c. The Defendant doth rejoyn, and faith, That well 
and true it is, that the Tenements in which, 8c. were parcell of the 


Pannoz, and demiſable, 8c. And the ſurrender. and aymittance- ſuch, 


pro ut, Kc. But the ſai Thiomus Bradye further ſaith, that the Tene⸗ 
ments in which,8c. at the time of the AdmiCion of the ſaid Richard 
Stallon, were, and yet are of the clear yearly value of fifty thzee thil- 
lings and four pence ; And that within the ſaid Pannoz there is ſach a 
Cuſtome, Quod rationibilisdenariorum ſumma legalis monetæ Angliz 
ſuper quamlibet admiſſionem cujuſlibet perſonæ, five quaramcunque per- 
ſonarum tenent. vel tenent. per Dom. vel Dominos Manerii prædict. five 
per deneſchallum, 8c. ad aliquas terras five Tenementa Cuſtomaria Ma- 
nerii prædict. ſecundum Conſuetudinem Manerii illius debetur & à tem- 
pore quo, c. debitum fuit Dam. &c. tempore ejaſdem admiſſionis pro 
fine pro admiſſione illa, quod idem Dominus, vel idem Dom. predi&. 
vel Seneſchallus ſuus Curiz ejuſdem Manerii pro tempore exiſten. uſus fu · 
it, yel uſi fuerunt per totum Tempus ſupradict. in plena Curia Manerii 


| hold 
Fal reaſons- 


ble, 


illius pro Admiffione ejuſdem perſonæ, ſeu earundum perſonarum fic fa 


a, aſſidere & appunctuare, Anglice, to Alteſſe, and appoint eandem 
rationabilem denariorum ſummam pro fine pro eadem Admiſſione fic & 
prefertur fucta, nec non ſuperinde eandem denariorum ſuinmam fic aſſeſ- 
ſam & appunctuatam, præfatæ perſonz ſive perſonis ſic admiſſæ five ad- 
miſſis, folveret & ſolverent, &c. eidem Domino, &c. prædictam rationa- 
bilem denariorum ſummam pro fine, pro Admiſtione ſua prædict. fic aſ- 
ſeſſam & appunctuat. And further ſaith. Chat the Steward ot the ſaid 
Mannoz, at a. Court holden 1. Octob. in the fourth year of the Reigne 


of the Ring that now is, admitted the Plaintiff to the Tenements, in 
which, c. and aſſeſſed and ſet a reaſonable ſumm of money ; that is to. 


ſay, five pounds, ſir ſhillings, eight pence, that is to ſay, Valorem 
corundem tenementorum per duos =_ & non ultra pro fine pro pw 


a Willowes WS 
| Caſe. 


dict. Admiſſione prædict. Richard. Stallon to the ſaid Lo2>s of the Man⸗ 
noz to be paid : And alſo the ſaid Steward at the ſame Court did give 
notice and ſignifie to the Plaintiff the aid ſumm was to be pain to the 
katy Mobo ol che Pannos, c. And futthev laith, that the tali V Vit- 
lowes and V Villowes, afterwards, that is to ſay, the ſecond day of No- 
vember, in the fourth year afozeſaid, at Fenditton gfozeſajo, requefted 
the laid RicharC'Sta[lon ti ha io them ve pu, fix: Millings, eight 
pence there, foz the Fine foz his admittance,&c. which the ſaid Rich. 
Stallon, then and there utterly denied and refuſed, and as pet doth re- 
fuſe. By which the ſaid Richard Stallon fozfeited to the afozeſaid Thomas 
and Richard VVillowes all his Right; ,&c. of and in the Tene⸗ 
ments afozeſaid in which, c. The Plaintiff ſurjoyneth, and ſaith, that 
 * rationabilis ray bove bath allerged, Kc. 


the place, dsc. % inthe-Caſeat Bar, the 

bis Fine alwateswith him, when yo is at Church, 03 at Plow, Ac. 
Aus although that theRejoynder is, that the Plaintiff refuſed to pay 
the Fine, ſo he might well do, when the requeſt is net lawfull noz tea⸗ 
ſonable, foz in all caſsswhen the requeſt is not 1awfull no reaſonable, 
the party may without pzejuvice deny the payment. And he who is to 
pay 4 great Fine as 4 100 |, 83 moze, it is not reaſonable that be car- 
re it alwaies with him in his Pocket, and pzeſently the Co pybolder 
was not bound to it, becanſs that the Fine was uncortain & atvitrabls, 


as it was reſolved in Hulbarts Caſe in the faurth part of my Repozts, 


amengſt the Copyhold Caſes. 2. It was reſolved , that although « 
Fine be incertain and arbitrable, yet it ought to be ſecundum Abart. 
um boni viri: And it ought to be reaſonable and not exceſſive, fo2 all 
grceCiveneſſe is abhozred in Law, Exceſſus in re qualibet june repro. 
| batur Communi:;; Foz the Common Law fopbivs any exceſſive diſtreſte, 
as it appeareth in 41 E.3.26. Where a man avewed the taking of ſixty 
Sheep os 3 d. Rent, and the Plaintiff pzayes that he might be a- 
inerced fop the Piftrefls : And the Court (who is alwates the Junge 
; Whether the Diſtreſſe be reaſonable oz excellive)} held, that fix -@heep 
ViENB 82, bad been a ſufficient Difrele foz the ſaid Rent, and therefozs by was 
reaſonable amerced ls ſo many of them as werea bo be fix Deep: And the Court 
Aid incertain (aid, that it the Avowant ſhall have return, be ſhall have a return but 
untill che Star of fix Sheep: And this appeareth to be the Common Law; foz the 
— - * Statute of Artieuli ſuper Carcas extends only where a grievous Diftreſs 
_ = A oy is taken foz the-Kings Debt. See F. A. B. 174 4. and 27. Aſſ. 5 1. a8. Aſſ. 
Hin. 14 Hl 441, 70. 11 H. 4. 2. and 8 H. 4. 16. xc. Non Capiatur gravis Diſtrictio. cc. And 
* ſo ik an excefſive 02 an unreaſonable Amerciament be impoſed in any 
| Court 
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_ " Willows?: _ 2 
Caſe. | | 


Court Baron oz other Court which is not of Recozd, the party thall See Glanvil 

have Moderata Miſericordia: And the Statute of Magna Charta is but lib. 9. cap. 8. 

an affirmance of the Common Law in ſuch point. See F. N. B. 75. Nul- Optime. B. ra- 
lus liber homo amercietur niſi ſecundum quantitatem delicti. And gravis _— i 
Redemptio non eſt cxigeiids. And the Common Law gives an Aſſiſe men —— 
of Sovient Diſtrefſs,. and Pultiplication of Diftrefe found which is ſecund. Quan- 
exceſive,. in reſpectofthe.muttipticity of veration. And therewith as ditatem feodo- 


greeth 27. Aſſ. 50, 5 1. Non Capiatur multiplsx diſtrictio, F. N R 78. b. um ſuorum & 


ſecundum fa- 


And if Tenant in Dower hath Uillains, oz Tenants at Will who were jc... ut — 
rich, and ſhe by excefiivs-Tallages and Fines makes them pooz and mini gravidæ 
Weggers, the ſame-is:adjudged Maſt. And therewith ogreeth F. N. B. viderentur, &c. 
61. b. 16 H. 3. Waſt 135. and 26 H. 7. And ſee the Regiffer Judiciall, Vide Bracton. 
fol. 25. b. Maſt lteth, in exulando Henricum, & Hermanum, &c. Villeius, W 
Qaorum quilibet tenet unum Meſſuagium & unam virgat. terræ, in Villi- wares fe. 
nagio in prædict. villa de T. by grie vous and intollerable Diſtreſſes: menſuram non 
By all which it appæsreth. That the Ciumm Lom duth tozbid infol- <xcedar, and 
_ _ exceſſive — an ra — — A. puns — = —— 
R ecome-Pogz : And yet it may be ſaid that a man may do with K. F e 
vis Uillain what he pizaſeth, 03 with his Wenant at Will ; but the Lao 
limits the ſame in a reaſonable and convenient manner: Foz it appea- 
reth, that fach intallerable oppzeCion of the yon Tenants is ta the dil 
inherizin ol him in the Keverfion, o in the Caſe at War , Although 
that the Fine is incertain, vet it ought. 10 be reaſonable, and ſo it aps 
peareth by the laid Cuſtome which the. Defendant hath allenged. And 
therefoze in ſuch Caſe, the Lozd cannot take as much as he 
but the Fine ought to be reaſonable. accozding to the Reſolve of the 
Court in the ſato Caſa o Hubbard in the fourth part of my Repoats 39. Vide 14 H.4; 
It was reſolved, Chat if the Lon and Tenant cannat agree af the +-by Hill, 
Fine, but the Load demanveth-moze then a reaſonable Fine, that the 
ſame ſhall be decided and adjudged by tho Court, in which any Suit 
ſhall be foz, oz by reaſon of the denying of the Fine, And the Court ſhall 
adjudge what ſhall be ſain a reaſonable. Fine, having regard to the 
quality and value of the Land, and other necefſary circumſtances which 
ought ta appear in pleading upon a Pemurrer, oz found by Uerdict ; 
And if the Fine which the Lozd oz his @teward aCeſfſeth be reaſonable, Bra Gon l. 2 fo. 
Let the Copyholder well adviſe himſelf. befoze he deny the payment of 5:.Quamioa- 
it: And alwates when reaſonableneſſe is in queſtion, the ſame ſhall be Sum debet 
determined by the Court in which the Action dependeth: As reaſona- — — dl 
ble time, 21 Hl. 6. 30. 22 E, 4. 27. & 570. 29 H. 8. 32. &c, @0 if the Di⸗ in jure, ſed 
reite be reaſonable, and the like, &c . pendet fon ju· 

At was reſolved, That the ſaid Fine in the Caſs at the Bar was un⸗ fticianorun 
reaſonable, viz. To demand foz a Cottage ans an acre of Paſturs, diſaretions. 
five pounds, ſir ſhillings eight pence, foz the Admittance of a Copyhol- 
der in Fee-imple upon a Surrender made; Foz this is not like to a 
voluntary G2ant, as when the Copyhalder hath but an Effate foz life, 
and dieth, On if he hath an Eſtate in Fee-limple, and committeth Fe- 
lony, there Arbitrio Dom. res eſt imari debet; but when: the Lozd is 
compellable to admit him to whoſe uſe the Surrender is, And when 
Ceſtui que uſe is admitted, he ſhall be in by him who made the @urren- 
der, and the Lon is but an Inſtrument to pzeſent the ſame : And 
therefoze in ſuch Caſe, the value of two years foz ſuch an Admittance is 
nnreaſonable, eſpecially when the valus of the Cottage and one acre of 
Paſture is a Rack, at fifty thee ſhillings by the year. 

5. Jt was reſolved, That the Bur joynder is nomoze then _ tho 

| — 


Porter and Rocheſters 
Cale. i 


— 


- Law faith. Foz in this Caſe in the Andgment of the Law, be Ktn is 


nnreaſonable ; and therefozs the ſame is but ex abundanti: and now 


the Court ought to zudge upon the whole (pectalt matter. And foz the 


Cauſes afozeſaid, Judgment was given foz the Plaintitf 
And Coke chief Juſtice ſaid in this Caſe, That where the uſage of 
the Court of Admiralty is to amerce the Defendant foz his: default by 
ent 


his diſcretion, as it appeareth in 19 H.6.7. That if the Amerci 


be outrageous and exceſſive, the ſame ſhall not! bind che party; and it 
it be exceſſive oz not, it ſhall be determined in the Court in which the 
Action ſhall be bzought, foz the levying of it: And the Wzit.of. Ac⸗ 
count is againſt the Bayliff, oz Gnardian, Quod reddat ei rationa- 
bilem Computum de exitibus Manerii. And the Law requireth a thing 


- which.is reaſonable, and no exceſſe oz extremity in any thing. 


The Statute of 
23 H8,of ci- © 
ting out of Di- 


oce s. 


II. Mich. 6 Jacobi, in the Common 3 
Porter and Rocheſters Caſe. 


His Term Lewis any Rocheſter who' vwelt in Eſſex within the 
Dioces of London, were ſued fo; ſubtraction of Tithes gzbwing in 
B. within the County of Eſſex, by Porter, in the Court of the Arches 
ofthe Biſhop ol Canterbury in London. And the Caſe was, Chat the 
-Archbiſhop of Canterbury hath a peculiar Juriſvicion of fourteen Pa- 
riſhes, called a Deanry, exempted from the Anthozity of the Biſhap of 


London, ivhereot the Pariſh ot . Mary de Arcubus is the Chief : And 
the Court is callen the-Aiches.,. becauſe the Court is holden there: 


Any a great queſtion was moved, If in the ſaid Court of Arches hot- 
den in London within his Peculiar, he might cite any dwelling in Eſ- 
ſex foz ſubſtradion of Tithes growing in Eſſex; Oz if he be p:ohibited 
by the Statute of the twenty third year of King Henry the cighth, cap. 
9. And after that the matter was well debated as well by Countell at 
the Bar, as by Dz. Ferrard, Dz. James, and others in open Court, and 


* laftly, by all the Juffices of the Common Pleas; , A Pzohibition was 
granted to the Court of Arches. And in this Caſe divers Points were 


reſolved by the Court. | 
r. That all Ads of Parliament made by the King, Lo2ds, and 


Commons of Parliament are parcell- of the Laws of England, and 


therefoze ſhall be expounded by the Judges of the Laws of England, 


nand not by the Civilians and Commoniſts, although the Ads concern 
- © Eccleſtafficall and Spiritnall Juriſdiction ; And therefoze the Ad of 


2 H. 4. cap. 15. by which in effec it is enacted, Quod nullus teneat, do- 
ceat, informet, & c. clam, vekpublice aliquam-nefandam opinionem con- 
trariam fidei Catholicz ſeu determinationi Eccleſiz ſacro-fanQe, nec de 
hujuſmodi ſecta, & nephandis Doctrinis Conventiculas faciat: And 
that in ſuch Caſes, the Dioceſſan might arreſt and impziſon ſuch Df, 
tender, cc. And in 10 H.. the Biſhop of London commanded one to be 


impꝛiſoned, becauſe that the Plaintiff ſaid that he onght not to pay his 


Cithes to his Curat: and the party ſo impziſoned bzought an Action 


' of Falſe Ampꝛiſonment againft thoſe who arreſted him by the com- 


mandment of the Biſhop ; and there the matter is wellargued, What 
woꝛds are within the ſaid @fatute, and what without the Statute: So 
upon the ſame Statute it was reſolved in 5 E.q. in Keyfars cafe inthe 
ar. Ving 


L 


Porter and Rotcheſters; 
Caſe. 


1 


Kings Bench, which you may ſee in my Book of Pzefidents: Aud 
ſothe Statutes of Articuli Cleri, de Prohibitione regia; De Circum- 
ſpeRe agatis, of 2.E.6.cap.13. andall other Acts of Parliament con- 
cerning Spiritnall Cauſes, have alwaies been expounded by the-Jud- 
ges of the Common Law : as it was adjudged in Woods Caſe, Paſch. 
29 Eliz. in my Notes, fol.22, o the Statute of 21 H. 8. cap. 13. hath 
been expounded by the Junges of the Realm concerning Pluralities, 
and the having of two Benefices: Common Laws and Diſpenſations, 
ſee 7 Eliz.Dyer 233. The Kings Courts ſhall adjudge of Diſpenſations 
and Commendams: ee alſo 17 Eliz. Dyer 25 1. 14 Eliz. Dyer 312. 
15 Eliz.. Dyer 327 18 Eliz. Dyer 352. and 347. 22 Eliz. Dyer 377. 
Conſtruction of the Statute cap.1 2. Smiths Caſe, concerning Subſcrips 
tion which is a meer pirituall thing. Alſo it appeareth by 22 Eliz. 
Dyer 377. That foʒ want of ſubſcription the Church was alwaies void 
by the ſaid Act of 23 Eliz. and vet the Civilians ſay, that there ought to 
be a Sentence Declaratorie, although that the Act maketh it void. 

2. It was reſol bed by Coke chief Auſtite, Warberton, Daniel, and 
Foſter Juſtices, That the Archbiſhop ot Canterbury is reſtrained by 
the Act of 23 H. B. cap. g. fo cite any one ont of his own Dioceſe, oz his 
Peculiar Juriſdiction, although that he holdeth his Court ot Arches 
within London. And firſt it was objected, | | 
That the Title of the Act is; An Act that no. perſon ſhall be cited 
out ofthe Dioceſs where. he or ſhe dwellech, except in certain Caſes: 
And here the Archbiſhop doth not cite the ſaid Party vwelling in Efſex, 
— be * Dioceſte of London, foz he holdeth his Court of Arches with⸗ 

n n it 7: 3555 1 $72: 

2. The Pzeamble ofthe Act is, Mhere a great number of the Kings 
Subjects dwelling in divers Dioceſſes, &c. And here he voth not dell 
in divers Dioceſſes.// 2 4. 2 & 3 

3. Far out of the Dioceſſe where ſuch men,&-c: dwell, and here he 
doth not dwell far out, s. hyde 1 455030 BE 

4. The body of the Act is, No manner of perſon ſhall be cited be- 
— ODꝛzdinance, c. out of the Dioceſſe z peculiar Juriſdiction 

re the perſon hall be inhabiting, c. And here he was not cited out 
of the Dioces of London. To ſohich it was anſwered and reſolved, 
That the ſame was pꝛobibited by the ſaid. Act foz divers Cauſes. - | 

1. As to all the ſaiv Dbjections, One anſwer makes an end of them 
all: F02 Dioceſis dicitur diſtinctio, vel diviſio, five: gubernatio, que di- 
viſa, & diverſa eſt ab Eccleſia alterius Epiſcopatus, & Commiſſa Guber- 
natio in unius; and is derived a Di! quod eſt duo & electio, id eſt, ſepe- 
ratio, quia ſeperat daas Juriſdictiones: n Dioces fignifies the Juriſ⸗ 
diction of one. Davinary ſeperated and didided from others; And be⸗ 
cauſe the-Archbiſhop ol Canterbury hath peculiar Juriſdiction in 


don, exempt out of the Dioces oz Juriſdiction of the Dadinary oz 81. 


ſhop of London: Foz that cauſe it is fitly ſaid, in the Title, Peramble, 


and body of the Ac , That when the Archbiſhop fittiag tn his erempt. 
Peculiar in London, cites one dwelling in Eſſex, he cites him ant vf 


the Dioces 92 Juriſdiction; of the 1Biſhop of London, ergo he is cite 


ant ol the Dioces: And in the clauſe of the penalty of ten pounds, At 


is ſaid, out of the Dioces, 02 other Juriſdiction where the party dwel⸗ 
leth , which agreeth withthe anification.of Dioces befaze. And as to 
the wo2ds, Far off, &c.; they, wers put in the Pꝛeamble, to ſhew, the 
great miſchief wyich was befoze the Act: As the f@tatnte: of 32 Hl. 8. 
cap. 33. in the Preamble, it is * ſtrength ; and * 5 
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of the Adi ſaith, ſuch Diſſeiſor, yet the ſame ertendeth to all DiCeiſozs, 
but Dileiſin with tate was the greateſt miſchief, as it is holden in 
4, and 5 Eliz. Dyer 219. Do the Pzeamble ot the Statute of Weſt. 2. 
cap. 5. is, Peirs in Ward, and the body of the Act is, Hujuſmodi 
præſentat. as it is adjudgedin 44 E. z. 18. That an Infant who hath an 
Advowy'on by diſcent and is out of Ward, ſhall. be within the remevy 
of the ſaid Act, but the Frauds of the Guardians was the greater miſ- 
chief. do the Pzeamble of the Act of 21 H. 8. eap 15. which gives fal- 
ffying of Recoveries, recites in the Preamble, That vivers:Leffces 
have paid divers great Incomes,&c. Be it enatted, That all ſuch Ter⸗ 
mo2s, cc. and yet the ſame extends to all Termoꝛs ꝛ and yet all theſs 
Taſes are fkronger then the Caſe. at Bar, foz/ there that wozd (ſuch) 
in the body of the Act referreth the ſame to the Preamble, which is not 


in our Cale. | Be] | Ee. 
2 The body of the Act is, Ao manner of perſon ſhall be hencefozth a 
cited befoze.any Dadinary,Ge. aut of the Dioces oz peculiar Juriſdi⸗ ; 
cetion where the perſon ſhall be dwelling ; And it he ſhall not be cited N 
out of the Peculiar befoze any Dzvinary a Fortiori, the Court of Ar- 1 


ches which ſits in a Pecultar, hal nat cite others out of another Dioces: 
And theſe wozds, Out of the Dioces, are to be meant out of the Dioces 
o2 Juriſdiction of the Dzvinary, where he dwelleth, but the exempt | 
Peculiar of the Archbiſhop is ont of the Juriſdiction of the Biſhop of | 
London, as W. Martins, and other places in London, are not part of ; 
Lendan, / although they are within the circumference of it. 5 
3. At is ta be obſerved, That the Pꝛeamble reciting ot the great . 
miſchief, recites expzefly, That the Subjects were called by compul⸗ | 
fary-pooces to appear in the Arches, Audience, and other high Courts 
of the Archbiſhopzick of this Mean; @9' as ths intention: of the ſaid 
Act was to reduce the Archbiſhop to his pꝛoper Dioces oz p2culiar Jus 
riſdiction, unleſſe it wore in five Caſes. .: | | 

1. Foz any Spirituall Offence oz cauſe committed, oz omitten con« 
fcary to the right and duty by the. Biſhop, & c. which wozy (omitted) 
pzoves that there ought ts be a default inthe Ozdinarp. 
2. Except it be in cals of Appeal and other lawfull cauſe wherein the 
party ſhall find himſelfe greived by the Dzdinary after the matter oz 
cauſe there ſirit begun; ergo the ſame ought to be firſt begun befoze 


the Þ2dinary. þ13%io% ; | 
3. In caſe that the Biſhop ofthe Diotes, os other immediate Judire oz 
Davinary dare nat, o wit]: not convent the party ta be ſued befoze 
him, where the Dzvinary is calledthe immediate Judge, as in trath 
be 1 and thoArchbiſhopunlefſe if be in his ata Dioces (theſe ſpe- 
ciall Caſes oxcoptey) mediate Judge, ſcil. by Appeal,&c. | 
＋. Dz tu caſe that the Bichep of the Dioces, oz the Judge of the 
plate within whole Jurildiction, og befoze whour Ihe Suit by this Act 
ſhould be begun andpooſecuted be party directly ug indireetip to che mat- 
tex oxcauſe of the ſame ſait ; Which clanſe in'expzelſe 'wozds'is a full 
expoſition of the-body of the Act, ſcil. That eder ſuit (others then thoſs 
' which arcerpeeſſed) ought to be begun and pzoſecutsd, befoze the 154- 
ſhap of the Dioces, oz other Judge of the ſame place. 

3. In caſe that any Biſhop a any inforione Judge havirig nner 
bim Juriſdiction, cr. make requeſt 62 infSanco- to the Archbiſhop, - Bi- 
ſhop, - v3 other infericur Pzvinary o Judge, and that to be dons in cas 
ſes only where the Lam Citilloꝛ Common vothaFirm,&6, By which 
it ly appeareth,-That the Act intordeth, That * | — — 

+ ccleſtaſt 
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Ercleſtaſticall Judge ſhould have the Conuſance of Cauſes within their 
Juriſdiction, without any Concurrent Authozity oz uit by way of 
p2evention : And by this, the Subject hath great benefit as well by ſa⸗ 
ving of travell and charges to have Juſtice in his place of habitatton, 
as to be judged where he and the matter is beſt known; As alſo that he 
ſhall have many Appeals as his Adverſlary in the higheſt Court at the 
firft, Alſo there are two Proviſoes which explains it alſo, ſcil. That 
it hall be lawfull to every Archbiſhop to cite any perſon inhabiting in 
any Biſhops Dioceſſe within his Pꝛovince, foz matter of Þerefte, 
(which were a vain Proviſo, Af the Ac did not extend to the Archbiſhop ; 
But by that ſpeciall Proviſo foz Hereſie, it appeareth, that, foz all caus 
ſes not exceptes, is pzohibited by the Ad) Then the wozvs of the Proviſo 
go further, Af ths Biſhop oz other Dzdinary immeniatly hereunto con- 
ſent, 93 if the ſame 1Biſhop oz other immediate Dzdinary oz Judge vo 
not his vuty in puniſhment ofthe ſame; which wozds immediatly and 
immediate expound the intent of the makers of the Ac. 

2. There is a ſaving to the Archbiſhop the calling any perſon ont 
of the Dioces where he hall be dwelling to the pzobate of any Teſta⸗ 
ments; which Proviſo ſhould be alſo in vain, if the Archbiſhop not- 
withKanving that Ac ſhould have concurrent Authozity with every 
D2vinary thzough his whole Pꝛobinte: Wherefoze it was concluded 
that the Archbiſhop out of his Dioces, unleſſe in the Caſes excepted, is 
pzohibited by the A of 23 H. 8. to cite any man out of any other 
Dioces. And in truth the Act of 23. of Henry the eighth, is but a Law 
veclaratozy of the ancient Canons, and of the true expoſition of them: The aa of 23 
And that appeareth by the Canon: Cap. Romana in ſexto de Appella- H. 8. is a De- 
tionibus, and Cap. de Competenti in ſexco. And the ſaid Ad is is ex⸗ claration of 
pounded by all the Clergy of England, at a Gunvdcattan in London, che old Ca- 
An. 1 Jac. Regis 1603. Canon 94. Where it is decreed, ozdained, and Lw. 
declared, Chat none ſhould be cited tothe Arches, oz Audience, but 
the Inhabitants within the Archbiſhops Dioces, oz Peculiar, other 
then in ſach particular Caſes only as are eypzeſly excepted and reſer, 
ved in and be a Statute,” Anno 23 H. 8. cap. 9. And the ning by Let. 
ters Patents ander the groat Seal hath given his ropall Aſlent to this . Jac. 
among ſt others fcom time to time to bs obſerved, fulfilled, and kept, . 7 — 
as well by the Archbichop of Canterbury, the Biſhops and their Sus ⸗ Vi.Linwoed de 
ceſſozs, and the reſt of the whole Clergy of the Pzovince of Canterbury, excuſatĩonibus 
in their ſeverall Callings, Dffices, Functions, Piniſteries, Degrees, 299-bir.m. . 
and Adminiftrations ; as alſo by all and every Dean ofthe Ares, g L. a. 
and other Judge of the ſaid Archbiſhops Courts, Guardians of @pi- 


under the great deal. And although the Arthbiſhopzick of Canterbury 
was then void, vet the Guardian of the Spiritualties was there, and 
the Archbiſhop of Canterbury that now is, and then Biſhop of London, 

was by Letters Patents, Pzeſtdent offhe ſaid Conncell in the place of 

the Archbishop then deceaſed : And the King gave his royall Aſent to 

the ſamo; and the ſaid Canon is of as full fozce as it the ſaid late Arch⸗ 

biſhop of Canterbury had been then alive. And whereas it is ſaid inthe 

Þzeamble of the Ad, In the Arches, Audience, and other high Courts Archbishops 
ofthe Archbiſhop of this Realm; It is to be known, hat the Arche were Legati 
biſhops of this Realm betoze that Act had power Legatine from the 75, and had 
Pope, by which they pꝛetended to have not only ſapereminent Auto- 2 
zity over all, but tencatrent Authozity with every Ozvinary in his 10% abolah- 
Dioces, not as Archbiſhop of Canterbury, c. but by the” _ ed,vi. inwards 
4. | auryozinrp 
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authozity Legatine : Foz Sun tria genera Legatorum 1. quidam de la- 
tere Dom. Papæ mittuntur, ut Cardinales quos appellant fratres. 2. Ali 
ſunt Dativi, & non de latere, qui ſimpliciter in Legatione mittantur, &c. 
3 · Sunt Nati, ſive Nativi, qui ſuarum Rceleſiarum prætextu legatione 
fingantur, & Tales ſunt quatuor. ſcil. Archepiſcopus Cant. Eboracenſis, 
Remanenſis, & Piſanis. Do as befoze that Ad, the Archbiſhop of Can- 
terbury, was Legatus Natus, and by fozce of his authozity Legatine 
uſurped againſt the Canons upon all the Ozdinaries in his Pꝛecina, 
and by colour thereof claimed currant anthozity with them, which al⸗ 
though they held in the Courts of the Archbiſhop, the ſame was reme⸗ 
died by the Ad of 23 H. 8. cap. g. and all that which he uſurped befoze, 
was not as he was Archbiſhop, foz as to that he was reſtrained by the 
Canons, but as he was Legatus Natus, which authozity is now taken 
away and aboliſhed utterly. | | 1 
Vilib.arch, . Laltly, If the (aid Ad of 23 H: 8, cap. g. ſhould not be ſo exponnded, 
Cant. p.39. Then the Ac which is pzincipally made (as it appeareth by the Pꝛe⸗ 
chat the Arch- amble againf the Courts of the Ar chbi ſhopzicks ſhould be as to them 
— 5 illuſorv, Foz if the Biſhop of Canterbury in reſpec of his exempt. Pe- 
Peculiar in culiar in London may dꝛaw to him all the Dtoces in London. s might 
many Dioces. he at Newington which is a Peculiar ia Winchefter Diocts, dꝛaw to 
bim the whole Dioces of Wincheſter : And at Totteredge neer Bornet, 
the whole Dioces of Lineoln, and ſo of the like. | 
3. It wasreſolved, That when any Judges are pzohibited by any 
At of Parliament, that if they do pꝛoteed againſt the Ac, there a Pꝛo⸗ 
hibition lieth. As againſt the @tewardand Marſhall of the Yonſhold. 
: | Quodſeneſchallus & Mariſcallus non teneant Placit. de libero tenem. de 
' Debito, de Conventione.&c. Da the Statute of Articuli ſuper chartas 
cap. 3. Regiſter fol. 185. inter Brevia ſuper ſtatuca. o againft the 
Conftable of the Caſtle of Dover: Quod non tangit Cuſtodiam Caftri. 
% to Juſtices of Aliſe upon the Catute Quod - Inquiſi- 
tiones quz ſunt magni exaRionis non Capiantur in Patria. | 
vi. Pale. 42 E. Alſo to the Ereaſurer and Barons of the Exchequer, upon the ¶᷑atut 
liz.Ror.139, De Articul, ſuper Cartas Cap. 4. The ſtatute of Rutland, Cap. ultimo. 
Riidds caſe, a Quod communia Placit. non teneantur in Seaccario. All which, and 
Prohibition manp moze; you may ſee in the Regiſter inter Brevia- ſuper Statuta. See 
—— — F.N.B.45, & 46. &c. 17 H.6.54. vi. 13 E. 3. to Prohibition: A Pꝛohi⸗ 
Tc. 44 Eliz. bition to the Chancelloz, and diverſity of Courts in the Title of Chan⸗ 
Rot. 107 3. the cery. d agataft all Eccleſiaſticall Judges upon the ſtatute of 2 H. 5. 
like: in an in · ca 3. It the Judges there will not give oꝛ deliver to the party a Copy 
— og .of the Libell, although that the matter be meer Eccleſiaſticall: and 
one ain; therewith agreeth 4 E. 4+ 37.and F. N. B. 43. e. So the Caſe upon the 
Zachary Ba ®tatute of 2 H. 5. cap. 15. Af the Eccleſiaſticall Judges in caſe of Þe- 
bingron, reſie, and other matters of meer Spiritualty do not pzoceed actozding 
Vi. If anyone g the intention. of the ſame ſtatute; as it appeareth by. the Pꝛeſident 
— —— in 5 E. 4. Keyſons Caſe, 10 H. 7. 17. dee the opinion of Paſton, 9 H. 6.3. 
peals — A man excommunicated by the Biſhep of: London fog a Crime done in 
to the Statute another Dioces, ſhall not be grieved thereby, ſo as the Common 
of 24 H. 53. cap. Law takes notice. of the Canons, in ſuch caſe, as Coram non Judice. 
— . And although the ſtatute of 23 H. 8. inflics a penalty, vet a P2ohibi- 
meer Spiritual tlon lpeth, foz the inflicting of the penalty doth not take away the Pz0- 
4 Prchibition hibition of the Law: and theretoze, Cap. which ow puniſhment if 
lyeth. So up- the Sheriff doth not put his Name nnto- the Return; vet the ſame is 
_ Statute prroz if he duth not put to his Name 3: (ee 3g H. 6. 6. when any thing 
8 veaß. is pꝛohibited hy a Statute if the party be conviged he ſhall be fined — 
“ | ˖ 
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the contempt to the Law: and 19 H. 6.4. agrees in Maintenance: And 
if every perſon ſhould be put ts bis Action upon the Statute, the ſame 8. , _ 
ſhould be cauſe of Duits and veration, and the chozteſt and moze eaſy by Haukford 
is to have a Pꝛohibition: Dee the Statute of 21 H.8. cap. 6. of Mortu- end ſo affirm- 
aries, by which it is enacted, That no Parſon, Uicar, Curat, &c. de- d by the 
mand any Mortuary but in ſuch manner as is mentioned in the Act, —_— 
upon pain of fozfeiture of fo much in value as they take, moze then is noc utheriey 
limited by the Act, and fozty ſhillings over to the party grie ved. Pet holdeth plea * 
it appeareth by Doctor and Student lib. 2. cap. 55. fol. xo5.. That if the in ſpirituall 
Parſon, &c. ſueth foz Mortuaries otherwiſe then the Act appointeth, bine, where 
that a Pꝛohibition lyeth; vet there is a Penalty added, which is an of ce 
authozityexpzefly in the Point: And the Caſe at Bar is a moze ſtrong belong ro him 
Caſe, and that fo2 'thzee reaſons. „ yet no conſul. 
1. It was made in affirmance of the Canon Law. tation ſhall be 
« 2. It was made foz the eaſe of the People and Subjects, and foz the ©<4,b<cauſ 
maintenance of the Juriſdiction of the D2vinary, lo as the Subjects ꝙ— 
yave benefit by the Act; and therefoze although that the King may diC- granted to one 
pence with the penalty, yet the Subject -greived ſhall have a Pzohibi, char hach nor 
tion. And the Rule of the Court was, Fiat Prohibitio Curiæ Cantuar. power. &c. 
de Arcub. Inter partes prædict. per Curiam. And Sherly, and Harris Jus 


nioz, Serjeants at Law, were of Councell in the Caſe. 


III. Mich. 6 Jacobi Regis. 
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He high Commiſſioners in Cauſes Cccleſiaſficall objected divers iz Com- 
Articles in Engliſh, againſt Thomas Edwards dwelling in the miſsien, * 
City of Executer. 

1, That Pr. John Walton hath been many veares trained up in 
Learning in the Univerſity of Oxford, and there wozthily admitted 
to ſeverall degrees of Schools, and deſervedly took upon him the de- 


gree of D octo2 of Phyſick. | 
2. That he was a Reverend, and well pzactiſed man in the Art of 


pſick. | | 
wo That you the ſaid Thomas Edwards are no Gzaduate, 

4. That you knowing the Pzemilſes, notwithſtanding you the laid 
Edwards, &c. of purpoſe to diſgrace the ſaid Dz.Walcon, and to blemiſh 
his Reputation, Learning, and Skill with infamy and repzoach, did 
againſt the Rules of Charity wzite and ſend to the ſaid Pr. Doctog Wal- 
ton, a lewd and ungoodly, and uncharitable Letter, and therein taxed 
him of want of Civility and Yoneſty, and want of Skill and Judg- 
ment in his Art and P2ofeCion,8:c. And you ſo far exceeded in your 
immoderate and uncivill Letter, that you fold him therein in plaine 
termes, He may be crowned for an Aſſe, as if he had no manner of skil 
in his P2ofeſlion , and were altogether unwozthily admitted to the ſaid 
Degrees, and therein you purpoſely and adviſedly tared the whole Uni- 
verſity of raſhneſſe and indiſcretion foz admitting him to that Degree 
without ſufficiency and deſert. | | 

5. And further to diſgrace the ſaiv Mr. Doctoz Walton, in the 
ſaid Univerſity , did publiſh a Copy of the ſaid Letter fo Sir Wil- 
liam Courtney and others, and in yonr Letter was contained, Sip- 
filam lichenen mentegram , Take that foz your Jaheritance , and 


thank God you had a good Father: And did not you thereby co- 
| D vortly 
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vertly mean, and imply, That the Father of the ſaid Dr. Wal- 

ton (being late Biſhop of Exeter, and a Reverend Pꝛelate of this 

Land) was ſubject to the Diſeaſes of the French Pox and Lepꝛoſie, to 
the diſlike of the Dignity and Calling of Biſhops. — 

6. That in another Letter you ſent fo Mr. Dodo Maders Dodo? of 
Pbyfick, you named Pr. Dodo; Walton, and made a Yozn in your 
Letter: And werequire vou upon your Oath toſet down; whether vou 

meant not that they were both Cuckoulds, and what other meaning you 
had. 1s B Hobs * 9 . 


And this Term it was moved to have a-P3ohibition in this Cale. 3 
And the matter was well argued; And at laſt it was reſolved by Coke 
chief Juſtice, Warberton, Daniel, and Foſter Juſtices, Chat the firſt ; 
fix Articles were meer Tempozall concerning Doctoz Walton in his 
Pꝛofeſſion of Phyſick. and: ſs touched the Mempozall perſon, and a 
Sce Bock of tempozall matter, and in truth, It is in the nature of an Action upon 
Entries 444. the Caſe foz Scandall in his Pꝛofeſſion of Phyſick : And vet the Com- 
& 447. Non miſſioners themſelves do pꝛoteed in the ſame Ex Officio. And it was [ 
— Juri con- xgſol ved, that as foz them, a Pꝛohibition doth lpe foꝛ divers cauſes. | 
de aus u. 1. Becauſe that the matter and perſons are Tempozall. 7 
— 115 quo 2. Decondly, Becauſe it is foz Defamation, which if any ſuch ſhall 
rum .cognirio be foz the ſame, it ought to begin befoze the Dzdinary , becauſe it is 
ad nos perti · not ſuch an Tnozmous Dffence, which is to be deter mined by the high 
net in Curia Commiſſioners : And faz the ſame reaſon Suit voth not lpe befoze 
Chriſvanic- them, foz calling the Doctoz Cuckould, as it was objected in the ſc 
in placita venth Article: And it was ſaid, that the high Commiſſioners ought to 
vi. Stat. Cir- incur the danger of Pzemunire. | 144 
cumſpectea - 2. It was reſolved, That the Eccleſiaſticall Judge cannot examine 
ay ee 4 - any man upon his Dath, upon the * — of his Heart, 
. foz Cogitationis penam nemo emoret. And in caſes where. a man is to 
alicks in be examined upon his Dath, he ought to be examined upon Aas oz 
Curia Chriſti- Moꝛds, and nat of the intention and thought of his heart; and if every 
anitatis de his man ſhould be examined upon his Dath, what opinion he holdeth con⸗ 
| 2 * der cerning an point of Religion, he is not bound to anſwer the ſame, foz 
Ev Linwoog in time of danger, - Quis modo tutus erir, if every one ſhould be exami⸗ 
f. 70. Lit. m. ned of his thoughts. And lo long as a man doth not offend: neither in | 
dicuntur mere g& noz in Wozd any Law eſtabliſhed, there is no reaſon that he ſhould 
Waun be examined upon his thought o2 Cogitation: Foz as it hath been ſaid | 
dear nin in the Pzoverb, Thought is free; And therefoze foz the ſixth and ſeventh 
ram Tempora- Articles, they were reſolved as well foꝛ the matter as foz the fozm in of- 
lem. vi. 22 EA. fering to examine the Defendant upon his Oath, of his intention and 
1.Conſulrar. meaning, were ſuch, to which the Defendant was not to be compelled 
ws Poo to anſwer : Ergo, Jt was reſolved, that as to the Article, he might 
on caſe, juſtifie the ſame, becauſe as it appeareth upon his cwn ſhewing, = 
e 
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the Pocoz was ſentenced in the Star. Chamber: Alſo the Libell is mats 
ter meer Tempozall, and if it were meer Spirituall ſuch a Defama⸗ 
tion is not examinablo befoze the high Commiſſioners. | 
As to the laſt Article, At appeareth now by the Judgment of this | 
Court, that he might well juffifie the ſaid wozds : Allo the high Com- 3 
milſtoners ſhall not have Conuſance of any @candall to themſelves fa Jeg njurtun 
that they are parties; and ſuch Scandall is puniſhable by the Com- 6bi datam pu- 
mon Law, as it was reſolved in Hales Caſe, which ſee in the Book of nire. 
the Load Dyers Kepozts, and ſee in my Bock of Pzeſidents, the Copy . *b<Seat- | 
of the Indictment of Hates, foz ſcandaling of the Eccleſtaſticall Com⸗ of 23 H. 
millioners. ' l 
Pote, the Biſhop of Wincheſter being Uiſiter of the School of Win- 
cheſter of the Foundation of Wickam Biſhop of Wincheſter; and the Bi⸗ 
ſhop and Cant. and other his Colleagues, An. 5 Car.citedthe Uſher of the 
ſaid School, by fozce of the ſaid Commiſſion to appear befoze them, and 
pzoceed there againſt him, foz which they incurred the danger of a 
P2emunire, And ſo did the Biſhop of Canterbury and his Colleagues, 
by fozce of a, high Commiſſion to them directed, cite one Humphrey 
Frank Maſter of Arts and School maſter of the School of Sevenock of 
the Foundation of Sir William Sevenock, in the time of King Henry 
the ſixth) to appear befoze the high Commiſttoners at Lambeth the firth 
day of December laſt paſt, which citation was ſubſcribed by Sir John 
Bennet Doctoz of Law, Doctoz James, and Datoz Hickman, thzeg of the 
? high Commiſioners :; and Sir Chriſtopher Perkins pzocured the ſai 
Citation to be made, and when the ſaid Frank appeared, the Archbi⸗ 
hop being a ſſociated with Sir. Chriſtopher Perkins, and Moctoz Abbot 
| Dean of Winchefter, made an D2der concerning the ſaid School (ſcil.) 
i That the ſaid Frank ſhall continue in the ſaid School untill the Annun⸗ 
| ciation, and that he ſhould have twenty pounds paid to him by Sir 
5 Ralph Boſoile Knight. 
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IV. Mich. 6 Jacobi Regis. 
Taylor and Shoiles Caſe. 


122 inkozmed upon the Statute of 5 Eliz. cap. 4. Tam pro Domi- 
no Reg. quam pro ſeipſo in the Exchequer, That the Detendant had 
exertiſed the Art and Myſtery of a Bꝛewer, &c. and: averred that Shoile 
the Defendant did not uſe oz exerciſe the Art oz Pyſterp of a Bꝛewer, 
at the time of the making of the Act, noz had been Appꝛentice by ſe- 
ven years at leaſt, accozving to the ſaid Ac, &c. The Defendant did 
demur in Law upon the Infozmation, and Judgment was given a⸗ 
gainſt him by the Barons of the Exchequer. And now in this Terme 
upon a Wizit of Erroz, the matter was argued at Ser jeants- Inne, befaze 
the two chief Juſt ices, and two matters were moved; The One, That 
a Bzewer is not within the ſaid Bꝛanch of the ſaid Act : Foz the wozds 
are, Chat it hall not be lawfull to any perſon oz perſons, other then 
ſuch as now lawfully uſe oz exerciſe any Art, Þyftery, oz mannall Dc, 
cupation, to ſet up, uſe, oz exerciſe any Art, Pyftery, oz manuall Oc⸗ 
cupation, except he ſhall have been bzonght up therein ſeven years at 
the leaſt, as an Appzentice. And it was ſaid, That the Trade of a 
Bꝛewer is not any Art, Pyſtery, oz manuall Occupation within the 


ſaid Bzanch, becauſe the ſame is eaſily and pzeſently learned, and he 
| needs 


* 


The Caſe of Modus 
Decimandi. 


Tithes. 


needs not to ha ve ſeven years Appꝛentiſhip to be inftruced in the ſame, 
foz every Yuſwife in the Country can do the ſame: and the Aa of Hen- 
ry the eighth is, That a Bzewer is not a Yandycraft Artificer. 

2. Jt was moved, That the ſaid Averment was not ſufficient, foz 
the Averment ought to be as generall as the exception in the Statute 
is (ſcil,) Chat the Defendant did not uſe any Art, Pyſtery, oz Occu⸗ 
cupation at the time of the making of the ſame Act, fo2 by this pꝛe⸗ 
tence if any Art,&c. then as a Tayloz, Carpenter, 8c. he may now ex⸗ 
erciſe any other Art whatſoever. 2 25 5 2 

As unto the firſt, Jt was reſolved, That the Trade of a Bꝛewer 
(cit. ) to hold a common Bꝛewhouſe, to ſell Beer oz Ale to another, 
is an Art andDyltery within the ſaid Act,; foz in the beginning of 
the Act, It is enacted, That no perſon ſhalt be retained foz leſſe time 
then a whole year in any of the Services, Crafts, Myſteries, oz Arts 
of Cloathing, &c. Bakers, Brewers,&c. Cooks, &c- Os as bythe judg⸗ 
ment of the ſame Parltament , The Trade of a Bzewer is an Art 
and Myſterx; which woꝛds are in the ſaid Bꝛanch upon which the ſaid 
Infozmation is g2ounded. Alſo becauſe that every Yuſwife bzews fox 
her pzivate nſe; ſo alſo ſhe bakes, and dzeſſeth Peat : And yet none 
can hold a common Bakehouſe, oz a Cooks Shop to ſell to others, un⸗ 
leſſe that he hath been an Appzentice,&c. foꝛ they are expzefly named 
allo in the Act as Arts and Pyſteries: And the Act of 22 H. 8. cap. 13. 
is explained, That a Wzewer, Baker, Surgeon, and Scrivener 
Alien, are not handytrafts mentioned within certain penall Lawes : 
But the ſame doth not pꝛove, but that they are Arts 02 Pyſterys, foz 
Art oz Myſtery is mcze generall then Yandycrafts , foz the ſame is re⸗ 


trained to Manukactures. 8 


As to the ſecond Point, It was reſolved, That the intention of the 
Act was, That none — take upon him any Art, but he who hath 
skill oz knowledge in the ſame : And thercfoze the Statute intendeth, 
That he who uſeth any Art oz Pylery at the time of the Act, might 
uſe the ſame Art of Pylſkery ; foz Quod quiſque norit in hoc ſe exer- 
ceat: And the wozps of the Act are, Av now do lawfully uſe, &c. And 
it was ſaid, That it was very necefſary, that Bꝛewers ſhould have 
knowledge and skill in bzewing gqpd and wholſome Beer and Ale, foz 
that the ſame doth greatly conduce to mens healths ; And ſo the firſt 


Judgment was affirmed. | 
v. Mich. 6 Jacobi, In the Common Pleas, 
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8 Serjeant moved to ha ve a Pzohibition, becauſe that a perſon 
ued to have Tithes of Silva Cedua under twenty years growth in the 
Meild of Kent; where, by the Cuſtome of it which is a great part of the 
County, Tithes of any TWocd was never paid. And if ſuch a Cuſtome 
in non Decimando foz all Lax: people within the ſaid Weild, were law 
Tull oz not was the queſtion; And to have a Pꝛohibition it was ſaid, 
That although one particular man ſhall not pzeſcribe in non deciman- 
do, vet ſuch a generall Cuſtome within a great Country might well be, 
as in 43 E. 3. 32. and 45 E. 3. Cuſtome 15. It was pzeſented in the 
Kings Bench, That an Abbot had purchaſed Tenements after the Sta- 
tute, &c. And the Abbot came and ſaiv, That be was Lozd of the 
Town 
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Toon, cc. And the cuſtome of the Town was, That when the Tes 
nant cefleth foz two years, that the Load might enter untill agreement 
be made foz the Arrerages; And that he who held theſe Tenements 
was his Tenant, and cefed foz two years, and he entred: and the 
Rule of the Court is, Becauſe if was an uſage only in that Town, 
and not in the Towns, that is, in the Country adjoyning; he was put 
to anſwer : #0as by the ſame it appeareth, that a Cuſtome was not 
good in a particular Town, 'which perhaps might be good and of fozce 
in a Country, &c. See 40 Aſſ. 21. and 27, 39 E. 3. 2. A Cuſtome with- 
in a Town, that an Infant,&c. might alten, is not good; But vet ſuch 
a Cuſtome within Kent hath often times been adjudged to be good. es 
7 H. 6. 26. b. 16 E. z. Preſcription 53. Dyer 363. 22 H. 6. 14: 21 E. 4. 15. 
and 45 Aff. 8. See Doctor and Student lib. 2, cap. 35. A partciular 
Country may pꝛeſcribe to pay no Tithes foz Cozn , Yay, and other 
things, but that is with this caution, ſo as the Piniſter bath ſuffici- 
ent poztion beſides to maintain him, to celebzate the Divine Service: 
And fol.172, It is holden, That where Lithes have not been paid of 
under / woods under twenty years growth, that no Tithes ſhall be paid 
foz the ſame, becauſe that they do not renew noz increaſe from yeare to 
pear, ſo as they are not due to the Parſon: but by Cuſfome. And be 
ſaith fol. 174. That ſuch a Cuſtome of a whole Country, that no Tithes 
-of a Lo2dſhip ſhall be paid, is good; and it is to be obſerved, that in all 
Libells foz Tithes of Woods, they alledge a pzeſcription to have Tithes 
of them: But the Court would apviſe, whether ſuch a Cuffome (os a 
Town 93a Country ſhould be good; But in ancient times, The Pas 
rithioners have given oz pzocured to the Parfon a Wood oz other 
Lands, c. to have and to hold to him and his. Succeſſozs in ſatisfa- 
faction of all Tithes of Wood in the ſame Pariſh, and the Parſon is 
now ſeiſsd of the ſame Mood, and that without queftian is a good dif- 
charge ol his Lithes ; and that in ſuch caſe, if he ſueth foz Tithes of 
Wood a Pzohibition lieth : And therefoze it bath been ſaid now of 
late, That ſuch opinions were new and withont any antiquity, unto 
the great pꝛejndice of the Church: 1 will cite you an ancient Judg⸗ 
ment many years palf, Mich. 25 H. 3. Wiles. Rot. 5. befoze the King 
at Weſtminſter, Samſon Foliet bzought an Attaint upon a Pzohibitton, 
againſt Thomas Parſon of Swynden,: becauſe he ſued him in the Spi- 
rituall Court foz a Lay Fee of theſaid Sampſon, in Draycot, contrary 
to the Kings Pꝛohibition; &c. The Defendant pleaded, Quod Co- 
ram judicibus Delegatis petiit de eodem Decimas fceni de quodam prato 
ipſius Samſonis in Walcot unde eſt in poſſeſſione per ſententiam Judicum 
ſuorum & fuit antequam Prohibitio Dom. Regis ad eum pervenerit, & 
quod Pratum prædict. eſt in Walcot unde ipſe eſt Perſona, & non in Dray- 
cot: To which the ſaid Samſon replyed and ſaid, Quod Anteceſſores 
- ſui antiquitus dederunt Duas acras prati Eccleſiz de Draycot pro decimis 
feeni quam prædict. Thomas modo petit in eodem prato, quas quidem du- 
as acras prati eadem Eccleſia adhuc habet, & ſemper hucuſque habuit, 
unde videtur ei quod illud quod prædict. Thomas ultra petit, eſt de laico 
feodo ſuo, & dicit quod pratum illud in quo idem Thomas petit Decimas 
eſt in Draycot ſicut Breve dicit, & non in Walcot, & de hor ponit fe ſu- 
per Patriam: And the Jury found, Quod prædict. Thomas Perſona de 
Swyndon ſecutus fuit placita in Curia Chriſtianitatis de Laico feodo præ- 
dict. Samſonis contra Prohibitionem Dom. Regis, petendo ab ipſo Deci- 
mas fœni de quodam prato ipſius Samſonis in Draycot: unde Anteceſſores 
ſui antiquitus dederunt Eccleſiæ de 2 2 duas acras prati pro Decima 


fœni 


© N. 
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feni quam prædict. Thomas modo petit, & quas eadem Eccleſia adhuc ha- 
bet dc ſemper hucuſque habuit, & c. Et quod Pratum prædict. in quo idem 
Thomas petit Decimas eſt in Draycot, & non in Walcot, &c. Ideo Conſi- 
deratum eſt quod prædict. Thomas ſit inde in miſericord. & reddat prædi. 
Samfſoni 20. Marcas quas verſus eum pro Damnis, & e. Which ancient 
Judgment J have recited at large, becauſe that the ſame agrees with 
the Rule and reaſon of the Law continued untill this dax: Foz Judges 
ments oz Pzeſidents in the time of Ed.z.E.1. H.z, John R. 1. and mozs 
anctent are not Authozities oz Pꝛeſidents to be now followed, unleſſe 
that they concur and agree with the Law, and common experience and 
pꝛadice at this day; foz many Acts of Parliameats (and ſome of them 
not extant) have changed the ancient Laws in divers Caſes : and 
Deſuetudo hath antiquated and time and Cuſtome hath taken away vi⸗ 
vers others; Bo as the Rule is good, Quod Judiciis poſterioribus fides 
eſt a ihibenda;, Et a Communi obſervantia non eft recedendum. There 
are two points adjudged by the ſaid Recozd. N 

1. That ſatisfaction map be given in diſcharge of payment of 
Tithes ; And if the @ucceſſo; of the Parſon enjoyeth the thing given 
in ſatisfaction of the Tithes, and ſueth foz Tithes in kind, he ſhall have a 
Pzohibition, becauſe that ho chargeth his Lay Fee with Tithes, which 
is diſcharged of them. By which it appeareth that Tithes cannot be 
diſcharged, and altogether taken away and extint : And herewith as 
gresth the Regiſter which is the moſt ancient Book of the Law,fol.z8. - 
Rex, &c. tali Judici, &c. ſaltem. Monſtravit nobis A. tenens quandam par- 
tem Manerii de D. quod licet E. nuper Dominus Manerii prædict. per 
quoddam ſcriptum Indentat. dediſſet & conceſſiſſet F. nuper Perſonæ Ec- 
cleſiæ de D. quatuor acras terræ cum pertin. in eodem Manerio Habend. 
& tenend. eidem F. & ſucceſſoribus ſais Perſonz Eccleſiæ prædict. in per- 
petuum. Et eidem P. per prædictum ſcriptum de aſſenſu & voluntate E- 
piſcopi Lincoln. Dioceſani loci prædict. & J. tune Patroni Eccleſiz 
dict conceſſit pro ſe & ſucceſſoribus ſuis quod idem E. hæredes & aſſig· 
nati ſui eſſent quieti de Decimis vitulorum, &c. in Manerio prædict. pro 
prædict. quatuor acris ſibi datis, &c. Et tamen nunc Perſona Eccleſig 
prædict. tenens prædict. quatuor acras terræ prædict. prædict. A. aſſig- 
nato prædict. E. ſuper decimam hujuſmodi vitulorum, &c. in eodem Ma- 
nerio, ſibi præſentand. trahit in placitum coram, &c. in Curia Chriſtiani- 
tatis, &c. Et quia diſcuſſio hujuſmodi Donationis de laico feodo in reguo 
noſtro in Curia noſtra, & non alibi tractari & fieri debet, vobis prohibe- 
mus, Quod placitum aliquod laĩcum feodum in Regno noſtro non tene- 
atis in Curia Chriſtianitatis, nec quicquam in hac parte quod in e- 
ner vationem dicti - ſcripti aut Donationis, & conceſſionis prædict. 
que in Curia noſtra & non ahbi tractari ſicut prædict. eſt cedere 
poterit attentetis, five attentim faciatis quoviſmodo; By which alſa it 
appeareth, That Cithes may be diſcharged, and that the matter of diſ- 
charge ought to be determined by the Common Law, and not in the 
Spirituall Court: And it is to be obſerved, That in the ſaid Juvg: 
ment, noz in the Regiſter any averment is taken of the valae of the 
thing given in ſatisfaction of the Mithes. Alſo by the Ad of Circumſpe- 
Re agatis made, 13 E. 1. It is ſaid, S. Rector petat verſus -parochianos 
oblationes, & decimas debitas, ſeu conſuetas, &c. which pzoves that there 
are Tithes due in kind, and other Tithes due by Cuſtome, as a Modus 
Decimandi, &c. And yet it is reſol ved in 19 E. 3. Juriſdiction 28. Chat 
the Dzdinance of Circumſpecte agatis is not a Statute; and that the 
Pzelates made the ſame, and pet then, the Pzelates acknowledged, 
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Chat there were Tithes due by Cuſtome, which is a Modus Decimandi, 
By which it appeareth aiſo, That Tithes by Cuſtome may be altered 
into ansther thing: do where a man grants a parcel of his Pannoz to a 
Parſon in Fee to be quit of Mithes and makes an Andenture, and the 
Parſon with the aſſent of the D2dinary (without the Patron) grants 
fo him that he ſhall be quit or Tithes of his Pannoz foz that parcell of 
Land : Afterwards if he oz his Aignee be ſued in the Spirituall 
Court foz Tithes of his Pannoz, he oz his Aſſignee ſhall have a Pꝛo⸗ 
hibition upon that Deed. And tf that Deed was made befoze time of mes 
mozy, and he hath ſo continued to be quit of Tithes, bs ſhall have a 
Pꝛohibition upon that Deed, if he be ſued foz the Tithes of that Pans 
noz oz of an parcell of the ſame upon that matter ſhewed : dee 8 E 4. 
14. F. N. B. 4t .g. vi 3. E. 3. 17. 16 E. 3. t. Annuity 24. 40 E. 3. 3. b. and 
F. N. B. 15 2. And therefoze if the Lozd of a Pannoz hath alwates holden 
his Pannoz diſcharged of tithes, and the Parſon had befoze time of 
 memozy, oz in ancient times divers Lands in the ſame Pariſh of the 
Gilt of the Lozd, of which the Parſon is ſeiſed at this day in Fee, in 


reſpect of which, the Parſon noz any of his PzedeccCozs ever had re- 


ceived any tithes of the ſatd Mannoz: If the Parſon now ſneth foz 
tithes of the Pannoz, the Dwner of the Pannoz may ſhew that ſpectall 
matter, and that the Parſon-and his Succeſſozs time ont ot mind have 
holden thoſe Lands, &c. of: the Gift of one who was Lozv of the ſatd 
Mannoz, in full ſatisfacion.of the tithes of the ſaid Pannoz ; Aud the 
p20of, that the L od of the Pannoz gave the Lands, that tithes ſhould 
never be paid, at this day is good evidence to pzove the ſurmiſe of the 
Pꝛohibition. And ſo of the like: and 19 E. 3. t. Juriſdiction a8. it is 
adjudged, That Title of Pzeſcription, hall be determined in the 
Kings Court: And theretoze a Modus Decimandi which atcrueth by 
Cuſtome and Pzeſcription* in the Kings Court. And it appeareth by 
the Statute of 6 H. 4. cap. 6. That the Pope by his Bulls diſcharged di⸗ 
vers from payment of tithes, againſt which the Act of Parliament was 
made; and by the Statute of 3 1 H. 8. cap. 13. That the PoſCeCions of 
Religious perſons given to the King, were diſcharged ol payment of 
tithes in certain Caſes: and by the Statute of 32 H. 8. cap 7. it is pꝛo⸗ 
vided, Tpat all and ſingular' perſons Wall divide, ſet ont, veild, and 
pay all and ſingular tithes and Offerings afozeſaiv, acrozding to the 
lawfull cuffomes and uſages of the Pariſhes and places where ſuch 
tithes 0x Duties ſhall come, o immediafly ariſe oz be due: Pꝛovided 
alwaies, and be it enacted, That no perſon 62 perſons ſhall be ſaed'o; 
otherwiſe compelled topay any manner of tithes, foz any Pannozs, 
Lands, Tenements, oz Yereditaments, which by the Laws oz @ta- 
tutes of this Realm are difcharged, oz not chargable with the payment 
of any ſuch tithes ; And the Statute of-2 E. 6. cap. 13. Enads, That 
every of the Kings Snbjecs ſhall from hencefozth juſtiſte, and truly 
without fraud oz guile, divide, ſet out, 6c. all manner of their pzediall 
tithes in their pꝛoper kind as they will riſe and happen, in ſuch manner 
and foʒm as hath been of right yeilded aud paid, within fozty years next 
befoze the making of this Ac, oꝛ of Right oz Cuffome ought to be paid. 
Do as it appeareth by this, that tithe is due of Right, and by Cuſfom: 
And alſo in the ſame Act there is a Proviſo in theſe wozds; Pꝛobided 
alwaies and be it enaded, That no perſon ſhall be ſued „oz otherwiſe 
compelled fo peild, give, 0z pay any manner of tithes foz any Pannozs, 
Lands, Tenements, oz Yereditaments, which by the Laws and Sta- 


tutes of this Realm, oz by any Pziviledge oz Pzeſcripttonz- are nut 
| _ chargable 
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chargable with the payment al any ſuch tithes, oz that he diſcharged 
by any compoſition reall : ſoas'it appeareth by that Aa, that one may 
bs diſcharged from the payment of tithes five manner of wates. 

1. By tho Law of the Realm that is, tho Common Law; As 
Tithes ſhall not be paid of Coals, Quarries, Bick, Tiles, &c. F. N. 
B.53. and Regiſter 54 Noz of the after Paſture of a Meadow, 8c. noz 
of Kakings, noz of Wood fo make Pales, oz Pounds, oz Hedges, &c. 

2. By the Statutes of the Realm ; As by the Statute of 31 H.8. 
cap-13. the Statute of 45 E.3.&c. | 

3. By Pꝛiviledge, as thoſe of ©. Johns of Jeruſalem in England; 
The Ciſtertians, Temptors,&e. as it appeareth by 10 H. 7. 277. Dyer. 
4. By Pzeſcription, As by Modus Decimandi, oz an annuall Re- 
compence in ſatisfaction of them, as appeareth befoze by the Authozi- 
ties afozeſaid. | -1 | 
5. By reall Compoſition, as appeareth by the ſaid Mzit cited ont 

of the Regiſfer : And ſoyon have oue oz two examples (foz many others 
which may be added) of theſe five manners of diſcharges of Tithes. 
Any by them all it appeareth, That a man. may be diſcharged of the 
payment of Tithes, as befoze is ſaid : Se as now it apparently ap⸗ 
peareth by the Laws of England, both Ancient and Modern, That a 
Lay⸗man ought pzeſcribe in modo Decimandi, but not in non Deci- f 
mando: and that in effec agrees with the Opinion of Thomas Aqui- | 


nas in his Secunda ſecundæ, Quæſt. 86. ar. ultimo. Foz there he ſaith, 
Quod in veteri lege præceptum de ſolutione Decimarum, partim erat mo- 
rali inditum ratione naturali quæ dictat Quod iis Qui Divino Cultui 
miniſtrant ad ſalutem totius populi neceſſaria victui debent miniſtr. juxta 5 
illud, 1 Cor. 9. Quis militat, & c. Who goeth to War at his own char- | 
ges, cc. Partim autem erat judiciale ex Divina inftitutione robur habens, | 
(ſcil.) Quantum ad determinationem certz partis: And all that agrees 
with our Law; And he goeth further, In tempore vero. Novz Legis e- 
tiam eſt determinatio partis ſolvendæ authoritate Eccleſiæ ¶ That is by 
their Canons) Inſtituta ſecundum quandam humanitatem, ut ſcilicet non 
minus populus Novæ Legis Miniſtros novi Teſtamenti exuberat, quam 
populus veteris Legis miniftris veteris Teſtamenti exhibebat, præſertim 
cum Miniſtri Novæ Legis ſunt Majores Dignitate, ut probat Apoſtolus 
2 Cor. 3. Sic ergo patet Quod ad ſolutionem Decimarum tenentur homi- 
nes partim quidem ex jure naturali, quantum ad hoc quod aliqua portio 
data eſt miniftris Eccleſiz, partim vero ex inſtitutione Eccleſiæ quantum 
.addeterminationem Decimæ Partis, See Doctor and Student Lib. a. cap. 
5. fol. 164. That the tenth part is not due by the Law of God, noz by 
dhe Law of Nature, which he calleth the Law of Keaſon : And he ci⸗ 
teth John Gerſon who was a Docoz of Divinity, in a Treatiſe which 
be calleth Regulz morales: (ſcil.) Solutio Decimaram ſacerdotibus eſt de 
jure Divino, quatenus inde ſuſtententur, ſed quo ad tam banc vel illam 
aſſignare aut in alios redditus Commutare poſitivi juris eft. And after, 
war ds, Non vocatur Portio Curatis debita propterea Decimæ, eo quod 
e& Decima pars, imo eſt interdum viceſima, aut triceſina. And he holls⸗ | 
eth, That a Poztioats due by the Law of Nature, which is the Law 
of God, but it appertaineth to the Law of Man toafſign, Hanc vel illam 
portionem, as neceſſity requireth foz their Snftenance. And further he 
ſaith, That,Tithes may be exchanged info Lands, Annuity, oz Rent, 
which ſhall be ſuffictent foz the Miniſt er, &c. And there he ſaith, That 
in Italy, and in other the Taſt-Countries, they pay no. Tithes, but a | 
certain Poztion atcoꝛding to the Cuſtome, & c. And all this is true, it 
5 not, 
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not, that Tithes be diſcharged oz changed by one of the ſaid five waies: 
And fozaſmuch as it appeareth by themſelves, that the part oz value 
was part of the Judiciall Law, certainly the ſame doth not bind any 
Chꝛiſtian Common-wealth, but that the ſame may be altered by rea- 


ſon of time, place, oz other: conſideration, as it appeareth in all pu- 


niſhments infliged by the Juviciall Law, they do not. bind none, foz 
Felony is now puniſhed by death, hc. which was not ſo by the Auvictall 
Law, c. Alſo fozaſmuch as now it is confeſſed, that the tenth part is 
now due, Ex inſtitutione Eccleſiz, that is to ſay, 1By their Canons, and 
it appeareth by the tatute of 25 H. 8. cap. 19. That all Canons, &c. 
made againſt the Pzerogative of the King in his Laws, Statutes, oz 
Cuſtomes of the Realm are void; and that was but a Declaratozy 
Law; Foꝛ no Statute oz Cuſtome of the Realm can be taken away oz 


- abzogated by any Canon, ec. made out 02 within the Realm, but only 


by Ac of Parliament: and that well appeareth by 10 H.7.f.17, c. 18. 
Chat there is a Canon oz Conftitution, That no Pzieſt ought to be 
impleaded at the Common Law. And there Brian ſaith, That a grave 
Todo of the Law once ſaid unto him, That Pziefts and Clarks might 
be ſued at the Common Law well enough; Foz he ſaid, that Rex eſt 
perſona mixta, and is Perſona unita cum Sacerdotibus Statutis Eccleſiz. 
In which caſe the King might maintain his Juriſdiction by pzeſcrip- 
tion; By which it appeareth that pzeſcription doth pzevail againſt ex⸗ 


. pzefſe Canons oz Conſtitutions and is not taken away by them, which 


pꝛoves that the Statute of 25 H. 8. was but a Declaration of the anct- 
ent Law befoze : And there is an expzeſſe Pzohibition in N=w6. 18; 
Nihil aliud poſſedebunt, Decimarum oblatione contenti quas in uſus eo- 


ram & neceſſaria ſeparavi ; Which was not part of the Pozall Law, 


oz Law of Nature, but part of the Judiciall : And therefoze men of 
the holy Charch at this day vo poſeſſe Youſes, Lands, and Tenements, 
and not Tithes only. The ſecond point which agrees with the Law at 
this day, which was adjudged in the ſaid Recozd of 25 H. 3. is, That 
the limits and bounds of Towns and Parrihes ſhall be tried by the Com- 
mon Law, and not in the Spirituall Court: and in this the Law hath 
great reaſon, foz thereupon depends the Title of Inheritance of the 
Lay Fee, whereof the Tithes were demanded foz Fines, and Reco⸗ 
veries are the common aſſurances of Lay Inheritances : and if the Spt- 
rituall Court ſhould try the bounds of Towns, if they determine that 
my Land lyeth in another Town then is contained in my Fine, Recos 
very, 02 other aſſurance, AI ſhall be in danger to loſe my Inheritance, 
and therewith agreeth 39 E.3 -29, 5 H. 5. 10. 32 E. 4. t. Conſultation, 
3 E.4.12 29 H 6. 20. 50 E. 3. 20. many other Pzeſidents untill this day, 
Andnote, there is a Rule in Law,ihat when the Right of tithes ſhall be 
tried in the Spiritual Court, the Spirit. Court hath juriſdiction therof 
that our Courts ſhall be ouſted of the Jariſyicion, 35 H. 6. 47. 38 H. 6. 
21.2 E 4.15.22 E. 4. 23. 38 E.3.36.14H 7:17.13 H. a. Iuriſd. ig. but that 
is when debate is between Parſon and Uicar, oz when all is in one 
Pariſh, but when they are in ſeverall Pariſhes, then this Court ſhall 
not be onfted of the Juriſdiaion. See 12H. 2. to JuriſdiQion 17. 13 R. 
2. ibid. 19.7 H. 4.34. 14 H.4.17. 38 E.3.56. 42 E. 3. 12, And pet there 
is a Canon erpzeſly againft this, which ſee in Linwood titulo de penis 
55. And ſo fol. 227,228. amongſt the Canons a Conſtitut ions of Bona- 
face, An.Dom.1277. And the cauſes wherefoze the Judges of the Com⸗ 
mon Law would not permit the Eccleſtaſticall Judges to try Modum 
Decimandi, being pleaded in their * becauſe that if the Recom⸗ 
xence. 


iy 
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ente wohich is to be given to the Parſon in ſatisfaction of his totpes doth 


— 


Note this dif- ny to the value of the Wythes in kunde, they woind oderthzow 


ference; Al- Keil 8 a. ny Bow ag 
1c the fame: And that alſo appearoth by Linwood among it th Conftitu- 
rhough .c6*"o kibts Simonis Mphtim tit: de Decirhis cap. Quoniath propter, fo. 139. 
admit the Ju- 6. verbo Confuettdines, Conſuetudo ut non ſolvantur, aut minus plene 
riſdiction of ſgfyantar Deeitæ non valet: and ibidem ſecundum alios, Quod in De- 
the = tar cimis realibus, non valet Conſuetudo ut ſolvatur minus decimi parte, ſed 
Aiog, is che in perſotidlibas, &c. Ariy ibidem Lite. M. verbo, Ionegre, faciunt er- 
richt of the 1 2 1 —— — — = —.— 
Tythes hall aliquid dari pr ma. he true Roaſori in the laid 
come in de- Caſes; ſcil. fe modo Decirnaiidi; & 4e LinkibarPartchiorine Ac. that 
— 1 they would not avjiidg actozving to their Canons; and therefozy-a Pgo- 
ouſted of che Hibitlon lieth : and therewith aftreeth 8 E. 4. 14. atv the other Boks 
Juriſdiction, c Abvelatd , and infiriite pzblidents ; and the rather after tho @tatate 
he. Spiricual of 2 E: 6. caþ. 13. And allo the: Customs of the Realin ate part of the 
— i 4 Laws of the Realm; and there loss they chall be tryed by tho Common 
Gion! Bue LAW, as is afozeſaid: Wee 7 E. 6. Dyer 79. and 18 Elia. Dyer 349. 


when the the Dpinion of all the Auſtices. 


right of rythes © | i? 151: ilf 12 
— 1 — debate, arid che Spiritual Court cannot have Juriſdiction or Conuſance of it, as where a 
Lay-man is Plaintiff az Farmor,or Defendant as Servant i a Lay man Farmor cannot ſue 
there, nor he who juſtifies az Servant cannot be ſued in Treſpaſs: But if the Suit be berween Par- 
fon and Vicar, or Patfori and Parſon, and other Spititual perſons, if the Kirips Ebart” be ouſtod 
of the Juriſdi&ion after feverarice bf the vinth part; yet the Libebought to be for ſubſtraction of 
Tyrhes, for of that they have juriſdiction, and not of Tythes ſevered from the nine parts; for 
that ſball be in Caſe of 81 ire, and it appeareth to the Common Law: See 16 H. 2. in the 
Caſe of Mortuary,, Vide, Decretalia Sexti, Lib. 3. tit. de Decimis, cap. 1. fo, 130. Col. 4. Et 
ſumma Angelica, fo. 72, 8 i g L 


VI. Mich. 6 Jacob. in the Exchequer. 
Baron and Boys Caſe. 


Sur Stat. 2 E. N the Caſe between Baron and Boys, in an Infozmation u pon the 
6, cap. 14. of I Statute of 5 E. 6. cap. 14. of Ingroſſers, after Uerdid it was found 
Ingroſſers. fz the Jnf6zmer, Chat the Wefenvant had ingroſſed Apples again 
the ſaid Act : The Warons of the Exchequer held clearly, That Apples 

were not within the laid Aa, and gave Judgment againſt the Infozmer 

upon the matter apparent to them, and cauſed the ſame to be entered in 

the Pargent vf the Recoad where the Judgment was given: and the Jn, 
fozmer bought a Writ of Error in the Exchequer chamber, and the only 

MNueftion was, Whether Apples were within the ſaid Act : the letter 

bf which is, That whatſoever perſon or perſons, Sec. ſhall ingroſs or get 

iftd his or their hands, by buying, contracting, or promiſe, taking (other 

then by Demiſe, Grant or Leaſe of Land, or Tythe) any Corn growing 

in the Fields, or any other Corn or grain, Butter, Cheeſe, Fiſh, or other 

dead ViRual-within the Realm of England, to the intent to fell the 

ſame again, ſhall be accepted, c. an unlawful Ingroſſer. And although 
that the Statute of 2 E. 6. cap. 15. made againſt Sellets of Uicaal, 

which fo their great gain conſpite gc. numbereth Batehers, Bꝛewers. 

Bakers, Cocks, Coſtermongets and Fruferers, as Mianalers: | 
Apples are not dead Uictnals within the Statute of 5 E. 6, Foz the 
Briyers and ſelters of Cozn Arid other Miauals have divers J36- 
viſoes and Qualifications foz them, as it appeareth by the ſaiv ne + bi 
ornrers 
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cery. 


* . 


Coſtermongers and Frutorers have not any Pꝛoviſo fox them: alſo; 
always after the ſaid Ad they have bought Apples and other Fruits 
by Ingrols, and ſold them again, and befoze this time no Jnfozmatton 
was exhibited fox them, no moze then foz Plums oz other fruit, which 
ſerveth moge foz delicacy then fo2 neceflary'Food. But the Statute of 
5 E. 6. is to be intended of things necefſary and of common uſe foz'the 
ſuſtenante of man: ann there ſoꝛe the wozdos are, Corn, Grain, Butter; 
Cheeſe, or other dead Victual: which is as much to ſay, as Uictual ut 
like quality, that is, of like neceſſary and common uſe 1- But the Sta / 
tute of 2 E. 6. cap. 15. made againſt Conſpiraties to enhannce the 
p2ices, was done and made by expꝛeſs woda, to extend it to things which 
are moze of pleafare then of pzofit: 0 it was ſatd, That of thiſs 
Fruits a man cannot be a Fozeffaller within this Ac of 5 E. 6. foz 
in the ſame Bꝛanch the wozds are, avy Merchandize, Victual, or any 
other thing. But this was not reſolved by the Juſtices, becauſe” that 
the Infozmation was 'conceived upon that bzanch of the Statute con⸗ 
cerning Angroſſers. | 1 


VII. Hill. 27 Eliz. in the Chancery. 7905 


H Term, the 27 of Eliz. in the Chancery the Caſe was thus: 
One Ninian Menvil ſeifedof certain Lands in Fee, took a wife, 
and levyed a Fine of the ſaid Lands with pzoclamations, and after- 
wards was invicted and out⸗lawed of High Treaſon, and dyed : The 
Conuſees conbeꝝ the Lands to the Queen, who is now ſeiſed, the five 
rears paſs after the death of the Yusband : The Daughters and | 
of the laid Ninian,in a Writ of Error in the Kings Bench, reverſe the ſafy 
Attainder. M. 26 and 27 Elin. laſt patt > and thereupon the M ite 
ſueth to the Queen (who-was ſeiſed of the ſaid Land as afozeſaid) by 
Petition containing all the ſpecial matter, ſcil. the Fine with pzo⸗ 
clamations; and the five years paſſed, after the death ot der Bu 
the Attainver and the reverſal ol it: and her own title, ſeil. her mars 
riage, andthe ſeifin of her Pusband befoze the Fine: And the Petiti⸗ 
on being enpozſed by the Queen, Fiat droit aux parties, &c. the lame 
was ſent into the Chancery, as the manner is. ©: 25 
And in this caſe divers Dbjecions were made againſt the Deman⸗ 


dant. | 

1. That the ſaid Fine with pzoclamations ſhould bar the Wife of 
her Power, and the Attainder of her Yusband ould not help der; 
foz as long as the Attainder doth remain in fozce, the ſame was a bar 
alſo'of her Dower , ſo as there was a double bar to the Mike, viz. 
the Fine.levyed: with pzoclamations, and the five years paſt after the 
death ol her Yusband, and the Attainder of her Yusbandof his Trea- 
ſon. But admit that the Attainder of the Husband ſhall avail the Wife 
in ſome manner, when the ſame is now reverſed in a Writ of Error, 
and now upon the matter is in Judgment of Law, as if no Attainder 
had been: and againſt that a man might plead, That there is no (ach 
'Recozd, becauſe that the firft Recozd is reverſed, and utterly viſaffirm- 
ed and annihilated, -and now by Relation made no Recozd ab initio: 
and therewith agreeth the Book of 4 H. 7. 11. foz the wozds of the 
Judgment in a Writ of Error are, Quod Judicium prædict. & Errores 
prædict. & alios in Recordo, &c. revocetur & admittetur, & c. 8 quod 


ipſa ad poſſeſſionem ſuam ſive ſeiſinam ſuam (as the caſe.requireth) tene- 
F 2 mentorum 


Fine. 
Dower. 
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mantorum fugrym grædictornm, una cus exitihus & proficais inde 8 
winpare Judich: predict. res, (prevept. & ad amn d jocrafione 
Jani ils amis geſtitustat. We which it appeareth, that the Arn 
Ingorent> which was o2iginatiy imperfes and erronenus, 48 fes the 
dune eis nw nulled and revoked ab ini o, and the parte againſt 
whow:'the: Judgment las given reſtoꝛed fo his paſſeCion,/and fo all the 
mean-p2ofits: jrem the time of the erraneous Judgment gi ven, until 
the Avdameat inthe Writ of Error, ſo as the: Keverſal hatha Ketro- 
ſpes; to the ar ſt Iudgmont,” as if no Judgment pad been given e And 
therefoze the Caſe in 4 H. 7. 10, b. the caſa is, A. ſeiſed of Land in 
Foe ings att ane af High Txealon, andthe Ming granted the M an 
n, and gſtermetus A. committed Treſpaſa upon the Kan, and at⸗ 
werds by Pæliament A. was reſkaned, and the Attainder made voyp, 
if 10 N had been; andſhall be as available: and ample to A; as 
00Attotoopr ban been: and afterwards. B. baingeth[Drpſpaſs. fo; 
the £Lrefpals Belge ; And it mes adjudged in 10 H. 7. for 2. b. That 
the Action of Treſpaſs was not maintainable, becauſe that the Attain⸗ 
der was diſaffirmed and annulled ab initio. And in 4 H. 7. 10, it is 
holden, That after a Audgment reverſep in a Wig of Prror, he who 
recovered fhe Land by Exon 6ons Judgment Wal not Have an Action 
of Treſpaſs foz a Treſpaſs Mean, which was ſaid, was all one with 
— —— in 4 H. 2110, and dibers other Caſes were put upon 
the lame ground. , ] enz anion hi 1 
At was ſecondly abjeded, 14 the Wife canid nat have a Petition; 
becauſe there mag get any Weice by which per title of Dower was 
— ſc, ber marriage, the tei at her Musband, aud death: fog 
tis ſaid, that althongb tbe 4p36-marryed, vet if ber Iuaband was 
not [eiled after the age that the is Dowablie; he tþail.not have Deiner: 
i a man ſeiſes of Wand in fee, taketh te Mie a women of eight 
gars, end afterwards beloztł ber age of nine years, the Musband ali- 
th the Aands in Fer, aud after mars the woman: attaineth to the 
age of. nine years, and the Hus hand pyeth ; it ini ſaid, that the wo- 
man Gall not be endowed, And that the title af him who ſneth by Pe⸗ 
titionought to be found by DEice; appeareth by the Boehs in 11 H. 4. 
48, 20 All, 31. 30 Af, 28. 46 E. 3. hre, 818. 9 H. 7. 24. Sec. 

As to the firſt Dbjecton, it mas reſolved, That the Wife thouls ke 
endowed, and that the Fine with pzoclamatians was not a bar unto 
her, and yet it was reſolved that the Ac of 4 H. 7.cap. 24. call bar a 
woman of ber Damer by a Fine levyed by hex Pushann wich pꝛocla⸗ 
mabions, if the woman dath not baing her git of Dower mithin five 
voars after the death of her Pusbaud, as it was adjudged Hill. 4 H. 8. 
Rot. 344+ in (he Common Pleas, and 5 Hiz, Dyer 224. Foz by the 
As. che riabt aud title of a Feme Covert is ſaved, ſo that ſhe take her 
asian within g wears alter ſhe berome unco vert, & c but it was reſolved, 
lat the wife was not to be avded by that ſaving : foz in reſpect cf the 
aid Attainder of her Puoband of Trealon, Ge had not ang right of 
Dower at the time of the death of her Husband, nozcan Ge after the 
death of her Pusband bzingan —— pꝛoſet ue an Action tu recover 
der Power, at toding to the dirgrtiou and ſabing of the ſaid Act: But 
it was reſolved, That the Wife was to be apded by another fozmer 
n ding in the fame Ack, vz. And ſaving to all other perſans (ſcil. who 
were nat parties to the Fine) ſuch action, right, title, clapm, and in⸗ 
teroſt in oz to the ſaid Lands, tc. as ſhall Srt grow, zemain, teſcend, 
an · come to them nter the ſaiv Fine ingroffed and pꝛoclamations made, 


n 
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tent, and in lome Laval, Fo io Juris, to do a thin 
which was and had eleace,. to be aa e, Lg... oy, lam 
-yarties to co a Right, 0 Ut res magis 0 AOAY 'y 
the Law wi never mob ſuch a ee 
the Lam abboareth, DP; to defeat Collatsrall 
and poincipally if tbeꝝ do concern Bangers: : 
this Case &ſcil.) when ag.erroueoys 

of Erroz 2 Foz true it is as it hath been 
P2ofits; the ſame 2 relatian 

the — age 


wong -Doers , the Law ſhall not mas: any 601 
relation ab initio to ercufe them. feathan the Law m 
tcructian ſhould do wopng to him h recoy vocgth-by the 
And foz-the wetter appzehending of the Law on als It 16 
know , That when auy man recovars any poſſeCion, os. 1 
in any Action be erranedus Judgment. ayd afterwarps adgane 
ia reverſedas is (aidbefo2e, and pet the Wag Fo Wait 
Erxoʒ ſhall Have a WW3it of Reſticutton, and t (hot Fat e the. fi 
recovery, and the reverſa}l of it in the, WMzit of Erroz, is, that 
Plaintiff in the Wit af Erx oz ſhall be reſtesed to his polſeſſ n And 
ſeifio, Una cum exitibus thereof tram the tims of the Judgment, 
Tibi præcipimus quod adam A. ad plenaniam 22. ay menen 
predict. cum pertinentiis ſine dilationę xeſtitui facias , per ſacr 

um proborum & legaimm hominum de Com, ſuo diligegter i inquirgs 
ad quantum: exitus & proficus tenementorum glarym cum pertinentiis 
a tempore ſalſi Jugici,pragid. reddit. uſque ad Oct. Sand, Mich. aun K. 
quo die judcinm lad per præfat. Juſticiar, noſtros reugcat. 157 
attingunt, junta verum valorem ęorundęm. eadem exitus, & praſicus de 
gercis ge catallis predict, B, in baliva tua Geri facias, & denarios inde 
prefaco A, pro exitibuser proficuis tevementorum 17 2 Fundy) B. digp 


medio tempore percept, fine dilatione haberi ſens "Reg X 
geptum fuerit execue conflare facias, xc. 1 85 127 u 
it appeareth, e That the Plabyif in the Wait c e have reſti- 
tubion.agoin@hiu who recobvereth of all the wean Þ * 2 a 
ny regard by them taken, az tho Plaipti® in the 255 
not have any remedy againſt aoy ranger, but only 

is party to the Mit of Erroz, and thexefoze e apt a A1 
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command the Sheriff to enquire of the JCnes and Pzofits generally, 
between the Reverſal and the Judgment, with all which de who reco- 
vers ſhall be charged: any as the Law chargeth him with all the mean 
"pzofits, ſo the A a gibes fo him remedy notwithſtanding the Reverſal 
'againſt all Treſpaſſozs in the interim, foz'otherwiſe the Law ſhoutd 
"make a conffruction by relation to diſcharge them who are wzong 
'voers, and to charge him who recovers with the whole, who'peravven- 
ture hath good right, and who entereth by the Judgment of the Law, 
which peradventure is reverſed foz want of: fozm\, oz -negligente oz ig- 
nozance of a Clark. And therefoze as to that -purpoſe the Judgment 
ſhall not be reverſed ab initio by a Fiction of Law, but as the truth 
was, the ſame ſfands in fozce untit'it was reverſed : and therefoze the 
k N ntiff in the Writ of Error after the Reverſal hall have any 

ttion sf Treſpaſs foz a Treſpaſs mean, becauſe he Mall recover 
all the mean p2ofits againſt him who recovered, noz he recover⸗ 


eth alter ſhall be barred of his Action of Sreſpals foz a Treſpaſs mean, 


by reaſon that his recovery is reverſed, becanfe he ſhall anfwer foz all 
the mean p2ofits to the Plaintick in the Writ of Error: and therewith 
agreeth Brian Chief Juftice, 4 H. 7. 12 4%/%noe E 22 
Note Reader, Ak you would under ſtand the true ſence and Judg- 
ment of the Law, it is needfal-foz you ts know the true Entries of 
AJudgments, and the Entries of all proceedings in Law, and the man- 
ner and the matter of Writs of Execution of ſuch Judgments. Dee 
Butler and Bakers Caſe, in the third part ot my Reports, good matter 
concerning Relations. 0 as it was reſolved in the Caſe at Bar, Al- 
ogy pan to ſome intent the Reverſal hath relation, pet to bar the 
ite of ber Dower by Fiction of Law, by the Fine with pꝛoclamati⸗ 
' png, and five years pat after the death of her Busband, when in truth 
the had not cauſe of Action, noz any right oz title ſo long as the Attain⸗ 
der food in-fozce, hould be to do wzong by a Fiction of Law, and to 
bar the Wife, who was a meer ſtranger, and who had not any means, 
to have any Relief until the Attainder was reverſed. 

And as unto the! other point oz Dbjection, that the Demandant on 
the Petition ought to have an Dffice found foz her, it was reſolved, 
that it needed not in this caſe, becauſe that the title of Dower ſtood 
with the Queens title, and affirmed it, otherwiſe if the title of the 
'Demanvant in the Petition had diſaffirmed the Queens title: alſo in 
| aſt, the Queen was not entituled by any Office that the Uife 

ſhould be dziven to traverſe it, ec. fo2 then ſhe onght to have had an 
Otkice to finde her title: But in Caſe of Dower, although that Otkice 
had: been found foz the Queen which voth not diſaffirm the title of 

Wower, in ſuch caſe the Wife ſhall have her Petition without Df- 


fice, becauſe that Dower is favozed in Law, the claiming: but onely 


toʒ term ot life, and affirming the title of the Queen. See the Sadlers 
Cale in the fourth part of my Reports. LIT 


And the caſe which was put on the other 'five was utterly denyed 
by the Court, foz- it was reſolved, That if a man ſeiſed or Lands in 
ee, taketh a Wife of eight years of age, and alieneth his Lands, and 


afterwarys the Wife attaineth to the age of nine years, and afterwards 


"the Pusbandvyeth, that the Wife ſhall be endowed : Fozalthough at 


the time of the alienation the Mile was not dowable, vet fozas much 
as the marriage, and ſeiſin in Fee, was befoze the alienation, and the 
tirte ot Dower is not conſummate until the death of her Pusband, ſo 
as now there was marriage, ſeiſin of Fee, age of nine pears during 
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the Coverture, and the death of the Yusband, foz that cauſe the ſhall 
be endowed : Foz it is not requiſite that the marriage, ſeiſin and age 
concur together all at one time, but it is ſufficient if they happen du⸗ 
ring the Coverture : So it a man ſeiſedof Lands in Fee take a Wife, 
and afterwards ſhs elopes from her Yusband, now the is barrable of 
her Dower; if during the @lopement the Yusband alieneth, and after 
the Mile is reconciled, the Wife hall be endowed : So if a man hath 
ius by his Wife, and the ifſue dyeth, and alterwards Land deſcends 
eth ts the Wife, oz the Wife purchaſeth Lanvs in Fee, and dyeth with- 
outany other iſſue, ths Pusband (foz the iNue which he had befoze the 


Diſcent oz purchaſe) ſhall be Tenant by the curteſte, foz it is ſufficent 


if he have ine, and that the Wife be ſeiſed during the Coverture, als 


thongh that it be at ſeveral times. But if a man taketh an Alien ta 


Mike, and afterwards he alieneth his Lands, and afterwards the is 
made a Dentzen, the ſhall not be endowed, foz ſhe was abſolutely diſ⸗ 
. abled by theLaw, and by her birth not capable of Dower, but her ca⸗ 
pacity and ability began onely by her Denization, but in the other cafe 
there was not any incapacity oz diſability in the perſon, but onely a 
tempozary Bar, until ſuch age o2 reconcilement, which being accom⸗ 
pliched the tempozary Bar ceaſeth: As if a man ſeiſed of Lands in 
Fee, taketh a Wife, and afterwards the Wife is attainted ol Felony, 
and afterwards the Pusband alteneth, and afterwards the Mile is par- 
dotted, and afterwards the Yusband dpeth, the Mite ſhall be envow- 
ed, foz by her birth the was not uncapable, but was lawfully by her 
marriage and ſeifin in Fee entituled fo have Mower ; and therefoze 
when the impediment is removed, ſhe ſhall be endowed. 


VIII. Trinit. 44 Eliz. In the Kings - Bench. 
Sprat and Heals Caſe. 


Okn Sprat Libelled in the Dpiritaal Court againſt Walter Heal fog 
ſubſtraction of Tythes, the Defendant in the Spiritual Court 
pleaded, that he had divided the Tythes from the nine parts: and then 
the Plaintiff made addition to the Libel (tn the nature of a Replicatt- 


vn) feil. Nhat the Defendant divided the Wythes from the nine parts, 


quod prædict. the Plaintiff non fatetur, ſed prorſus diffitetur; yet pze- 
ſently after this pꝛetended diviſton in fraudem legis, he took and car- 


tyed away the fame Tythes, and converted them to his own uſe ; and 
the Plaintiff therenpon obtained ſentence in the @picitual Court, and 


to recover the treble value accozding to the Statnte of 2 E. 6. cap. 13. 
And thereupon Heal made a ſurmiſe, that he had divided his Tythes, 
and that the Plaintiff ought to ſue in the Spiritual Court foz the double 
value, and at the Common Law fo2 the freble value: And it was ob» 
jectey, That when the Owner of the Cozn-divives them, then they are 
become Lay-Thattets, fo2 the taking of which an Action lieth at the 
Common Waw : and therefoze after ſeverance from the nine parts, the 

arſon thall not tue foz them in the Spiritual Court: But it was ro⸗ 

tved by the whole Court, That the ſaid diviſton oz ſeverance menti- 
oned in the Libel, was not any diviſion oz ſeverance within the Sta- 
fate'of 2 E. 6. cap. 13. Foz the ſame Act pzovides, That every'of the 


Kings #ubjeits thall from hencefozth traly and juſfly without fraud 
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Tytbel. 
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Extort ion. 
Stat. 21 U. 8. 
cap. 5. 


er 


92 guile, divine, ſet ont, yeild, and pay all manner of other pꝛediall 
Tithes in their pzoper Land, ſo as when he divides them to the pur- 
poſe to carry them away, he doth not divide · them juſtly and truly 
without fraud oz guile, but here is fraud and guile, and no way a juſt 
diviſion, and therefoze the ſame is ont of the Statute, foz the makers 
of the Statute reſpect quo animo, he divides them (ſcil.) with a mind 
ard intention that the Parſon carry them away, as in right he ought, oz 
with a mind and intention that he himſelf carry them away which he 
ought not, Quia fraus & dolus alicui prodeſſe, aut ſimplicitas alicui ob- 
eſſe non debet: And the ſame is Crimen Stellionatum, which we call 
fraudem rem & impoſteram: And where the wozds of the Statute 
are divided, ſet out. &c. their pzediall Withes, &c. And if any perſon 
carrieth away his Cozn and Yay, and his and their pꝛediall Tithes, 
&c, And to make an evaſion out of theſe wozds, this Invention was 
deviſed, the Dwner of the Cozn by Covin ſold his Cozn befoze ſeve- 
rance to another, who as Servant to the Wendee reaped the Cozn, and 
carried away the Cozn, without any ſeverance, pꝛetending that neither 
the Uendee, becauſe he did not carry them away, noz the Uendoz bes 
cauſe he had no pzoperty in them, foz he did not carry away his Coꝛn, 
oz his pzediall Lithes, ſhould be within that @fatute : But it was re⸗ 
ſolved, that the Uendoz ſhould be charged in that caſe with the penalty 
of the Statute, foz he carrieth them away, and his fraud and tovin 
ſhould not help him oz availe him. Dee 8 E. 3. 290. A reall Acton 
bzought by a man of Religion by Colluffon, although that he hath right, 
vet he ſhall not have execution, 9 H.5.41. A recovery upon a good Ti⸗ 
fle by Colluſion, ſhall not abate the Mzit, 33 H. 6. 5. A fale in open 
Market by Covin ſhall not bind the pzoperty of a ſtranger : But it was 
reſolved, That the Plaintiff could not ſne in the @pirituall Court foz 
the treble value, bat fog the double value that he might. 


IX. Hill. 6 Jacobi, in the Common Pleas. 
NeceCœale and Rowſes Cale. 


AZ a Niſi prius in London, befoze my ſelf this Term, the Caſe was 
this : Edward Neale infozmed upon the ſtatute of 21 H.8. cap. 3. 
which Plea begun Mich. 6 Jac, Rot. 103 1. againſt James Rowſe Com⸗ 
millary and Dffictall within the Archdeaconry of Huntington, within 
the Dioces of Lincoln, and having pzobat of Mills and Teſtaments, 
&c. within the ſame Archdeaconry ; And that Nicholas Neale, the 
third year of the Naign of the King that now is, made his Teſtament 
and laſt Will in waiting, and made the Plaintiff his Erecutoz, and 
died poſſeſſed of Goods and Chattells to the value of a hundzed and fifty 
pounds: The Defendant then CommiClary and Offictall , &c. the 
twenty third of Febr. 1605. at the Pariſh of D. Mary Bow, Teſtament. 
predic. proba vit, inſinuavit, regiſtravit & figillavie ; ac per manus cujuſ- 
dem Thomæ Nicke tune miniſtri ipſius Jacobi Rowſe in ea parte deputat. 
& authorizat. 14. 5. 10d, pro probatione, inſinuatione & regiſtratione 
Teſtamenti prædict. de eodem Edwardo, &c. qui tam, &c. Colore Officii 
ſui prædict. ad tunc & ibidem extortive recepit, & habuit contra formam 
ſtatuti prædict. with this that the ſaid Edward, qui tam, &c, will add, 
Chat the w2iting of the ſaid Teftament accozding to the rate of a peny 


oz everꝑ ten Lines of the ſaid Teftament, every line thereof contain» 


ing 
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ing in length ten Inches, non attingebat, to the ſumme of twelve 
ſhillings four pence, accozding to the fozm of the Statute afozeſaid, 
&c. The Defendant pleaded Nihil de bet, And at the Niſi prius, the E⸗ 
vidence of two Mitneſſes was, That the Plaintiff cauſed the ſaid Wes 
ſtament which was in Paper, to be ingrofſed in Parchment ; And the 
- Plaintiff offered both to the ſaid Rowſe,the Ockiciall, to be pzoved, and 
de anſwered, That he would pzove it, if his Fees ſhall be paid to him, 
And the Plaintiff asked him what were his Fees, and he wzote them 
in a paper, which amounted to fourteen ſhillings ten pence foz the 
Þzobat , fnſinuation, Regiftring , and ſealing: And thereupon the 
Plalatiff laved upon the Table twenty ſhillings, and deſired him to 
take.as much as was due to him, and all that was in the houſe of the 
Otkiciall; But he would receive nothing there, but appointed the 
Plaintiff to come in Tourt, where he would receive his Fees, and 
accozdingly the Plaintiff came to him fn Court, and pzayed to ha ve 
the ſatd Mill pzoved ; And the Defendant required the ſaid Nicke his 
Piaiſter, to take of him foz the pzobation, inſinuation, regiſtring, and 
ſealing, fourteen ſhillings ten pence, and thereupon he put the Deale 
of his Dffice to the ſaid Parchment ingroſſed, which the Plaintiff 
bzought with him, and which he delivered to the Defendant. And it 
was objected. That this Caſe was out of the ſaid Statute , foz thereby 
as to this purpoſe, it is pꝛovided, viz. And where the Goods of the Te- 
fatoz,&c, amount above the value of fozty pounds, That then the Bi⸗ 
ſhop, noz Dzdinary by him oz themſelves, noz any of his oz their Re- ; 
gifters, Scribes. Pzayſers, Dummoners, Apparatozs, oz any other 
their Miniſters, foz the pzobation, inſinuation, and appzobation of any 
Teſtament oz Teſtaments, &c. foz the regiſtring, ſealing, wziting, 
p2ayſing, making of Inventozies, making Acquittances, Fines, oz as 
: ny thing concerning the ſame Pzobate of Teſtaments, ſhall take oz 
| cauſe to be taken of any perſon oz perſons, but only feur ſhillings, and 
6 not above, whereof to the Biſhop, ozdinary,&c. foz him and his Pini⸗ 
fters two ſhillings fix pence, and not above, and two ſhillings fix 
pence tothe Scribe foz Regiftring of the ſame,8:c. And it was objected 
by the Councell of the Defendant, that the Defendant did not take the 
fourteen fillings ten pence foz the pꝛobation, inſtnuation, regiſtring, 
oꝛ ſealing of the Teſtament, fo2 no Pꝛobat was wzitten upon the Te⸗ 
ſtament it felf, noz any Deale put to it, but the Teſtament was in⸗ 
groſſedin Parchment, and the Pzobat and Seale put fo the Tran⸗ 
ſcript ingrofſed, and not to the Teſtament it ſelf, and ſo out of the 
Statute ; and the Statute extends only, when the Pzobat and Seale is 
| put to the Teſtament it ſelf, and fo2 the ingrolling of it after the Pꝛo⸗ 
: bate, no certain Fee is pꝛovided by the Statate; But foz the Regi- 
fkring of it after it is pꝛoved, there is an expzelſe Fee in the Statuts: 
| But A conceived that the ſaid taking of the fourteen ſhillings ten pence 
in the Caſe at Bar, was directly againſt the Statute. Foz the Ad is in 
the Negative, and if the Erecutoz requireth the Teſtament to be in- 
grolſed in Parchment, he ought to agree with him who he requireth to 
do it, as he map: But the Dzdinary, Dffictall, 8c. ought not to exact 
any Fee foz the ſame of the party as a thing due to him, fo2 divers 
Caules : 
| 1. Becauſe the woꝛds of the Act are expzeſſed, foz the Pꝛobation, &c. 
| and foꝛ the regiſtring, ſealing, wziting, pzayſing, making of Invento- 
zies, Fines, giving of Acquittances, &c. which wozd (writing) ex- 


tends erpacſly to this Caſe. 
G 2. The 
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2. The wozds are, Dz any thing concerning the ſame Pꝛobate, and 
when the Seal and Pꝛobate is put to the Tranſcript, the ſame without 
gue ſtion conceras the Pꝛobate, foz the Pꝛobat is not put to any wzi- 
ting but only to that, therefoze the ſame concerns the Pzobate, 

3. Huch a Conſtruction ſhould make the Ac idle and vain, foz if the 
D:dinazy, Otkiciall, &c. might take as much as he pleaſeth foz the in⸗ 
groſſing done by his Miniſters as a Fee due to him, all the purview of 
the Statute which is penned ſo pꝛeciſely concerning perſons, ſcil. Bi- 
ſhops, D2dinaries, and all perſons who have power to pꝛove Mills and 
Te ſtaments, Regiſters, Scribes, Summoners, Apparations, oz any 
other the Miniſters, as foz the thing it ſelf, ſcil. the pzobafion, infinna- 
tion, appꝛobation, regiſtring, ſealing, wziring, pzayſing, making of 
Anventozies, Fines, giving of Acqutttances, oz any other thing con⸗ 
terning the ſame, ſhould be all in vain, by that evaſion of Tranſcri⸗ 
bing of it, as well againſt the erpzeſſe Letter of the Act as the inten⸗ 
tion and moving of it: Alſo the Statute ſaith five ſhillings, and not a⸗ 
bove, ſo as the manner of pzeciſe penning cf it excludes all nice evaſl⸗ 
ons: And the Act ought to be erpounded to-ſuppzelſe Extoztion, which 
is a great affliction, and impoveriſhing of the pooz Subjects. 

4. As this Caſe is, he annexeth the Pꝛobate and Deale to the Tran⸗ 
ſcript ingroſſed, which the Plaintiff bzought with him and offered ta 
the Defendant, ſo as the Caſe at Bar was without que ſtion, And ge⸗ 
nerally the Dzdinaty, Dfftciall, & c. cannot exact oz take any Fee foz 
any thing which concerns the Pzobate of a Mill oz Teffament, bat 
that which the Statute limits: And afterwards the.Jury found foz the 
Plaintiff j and of ſuch opinion was Walmeſley, Warberton , Daniel, 
and Foſter Jult ices, the next Term in all things, But upon exception 
in Arreſt of Judgment foz not purſuing of the Act, in the Inkozmati⸗ 
on; Judgment is not yet given, &c. 


X. Hillar. Anno 6 Jacobi Regis, In the Common 
Pleas. 


Ota that in this Terme, a Queſtion was moved to the Court, 
which was this: If Tenant in Burgage ſhould pay Apde unto the 
Jing to make his eldeſt Son Knight. And the Point reſts upon this, 
If the Tenure in Burgage be a Tenure in Socage; Fez by the anci⸗ 
ent Commmon Law every Tenant in Knights Service, and every 
Tenant in Socage, was to give to his Loꝛd a reaſonable Apde to make 
his eldeff Son a Knight, and to marry his eldeſt Daughter, and that 
was incertain at the Common Law, and alſo incertain when the ſame 
ſheuld be paid. And this appeareth by Glanwil, Lib. 9. cap. 8. fol. 70. 
who wꝛote in the time of Henry the ſecond, Nihil autem certum Statue 
tum & de hujuſmodi auxiliis dandis, vel exigendis, &c. ſunt alii præterea 
Caſus in quibus licet Dominis auxilia ſolvenda ſunt certa forma præſeri- 
pta ab hominibus ſuiis ut filius ſuus & heres fiat miles. vel fi primogeni- 
tam ſuam filiam maritaverit, & c. And in the beginning of the Chapter, 
it is called Rationabile Auxilium, becauſe that then it was not certain, 
but to be moderated by reaſon in reſpect of Circumſtances: And by 
the Pzeamble of the Statute of Welt. 1. An, 3 E. 1. cap. 35, 
M here it is ſaid, Fozaſmuch as befoze that time reaſonable Apde to 
make ones Dan night, oz to marry his Daughter, was never put in 
certain, 
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certain, noz when the lame ought to be payd, noz how much be taken; 
the ſaid Act put the ſaid two incertainties to a certainty, 1. That fog 
a whole Knights Fee there be taken but 2o s. and of 20 1. Lands 
holden in Socage 20 6. and of moze, moze, and of leſs, leſs, accozding 
to the rate; by which the Ayd it ſelf was ſet certain. 2. That none 
might levy ſuch Apd, to make. his ſon a Knight, until his ſon be of 
the age of fifteen years ; noz to marry his daughter, until the be of the 
age of ſeven years. And Fleta, who w2ote after the ſaid Ad, calls them 
rationabilia auxilia ad filium militem faciendam, vel ad filiam primo- 
genitam maritandum : And by the Statute of 25 E. 1. where it is pꝛo⸗ 
vided, That no Taxes hall be taken but by common conſent of the 
Kealm, there is an exception of the ancient Apds, xc. which is to 
be intended of theſe Apds due unto the King by the ancient Common 
Law: But notwithſtanding the ſaid Act of VVeſtm. 1. it was doubted, 
whether the King, becauſe he is not expzeſly named, were bound by it; 
and therefoze in the twentteth year of E. 3. the King took an Ayd of 
40 8. of every Knights Fee foz to make the Black Pꝛinte Knight, and 
nothing then of Lands holden in Socage ; and to take away all que- 
ſtion concerning the ſame, the ſame was confirmed to him in Parlta- 
ment: and afterwards, anno 25 E. 3. cap. 11. it is enaded, That rea⸗ 
ſonable Ayd to make the Kings eldeff Don night, and to marry his 
eldeſt Daughter, ſhall be demanded and le vped after the fozm of the 
Statute made thereof, and not in other manner, that is to ſay, Df eve⸗ 
ry Fee holden of the King without Mean 20s. and no moze, and of 
every 20 l. Land holden of the King without Mean in @ocage 20s. 
and no moze. Now Littleton, lib. 2. cap. 1o, fol. 36. b. Burgage 
Tenure is, where an ancient Bozough is of which the Ring is Toꝛd; 
and thoſe who habe Tenements within the Bozough, hold of the King 
their Tenements, that every Tenant foz his Tenement ought to pay to 
the King a certain Rent:and ſuch Tenure is but Tenure in Socage;and 
all Socage Land is contributarp to Ayd, and therefoze a Tenant in 
Burgage ſhall be contributary to it. 

And it is to be obſer ved, andſo it appeareth in the Regiſter, fo. 1, & 2. 
That fn a Writ of Right, if the Lands oz Tenements are hol den by 
Knights ſervice, it is ſaid, Quas clamat tenere de te per ſervitium unius 
feodi Militis: and if the Lands be holden in Socage, the Mzit is, 
Quis clamat tenere de te per liberum ſervitium unius libri cumini, &c. ſo 
as Socage Tenure in all Waits is called Liberum ſervitium. And by 
the zit of Ayd, Fitz. N. B. 82. it is commanded to the Sheriff, 
Quod juſte, &c. facias habere A. rationabile Auxilium de Militibus, & 
liberis tenentibus ſuis in Baliva tua, &c, ſo as the ſame Wizit makes 
| a diſtindion of Knights ſervice by the name of Militibus, and of Soc⸗ 
| age by the name of Liberis tenentibus. And in the Regiſter, fol. 2. 6. 
the W zit of Right foz.a Youſe in London (which is holden of the King 
in Burgage) is in theſe wozos, Rex, Majori, vel Cuftodi & Vicecom. 
London : Præcipimus vobis quod fine dilatione teneatis G. de uno Meſ- 
ſuagio, &c. in London, quæ clamat tenere de nobis per liberum ſerviti- 
um,&c. which pzoves, That Tenure in Burgage is a Tenure in Doc- 
age: But if appeareth by the Books of Avowry 26. and 10H. 6. ſo 
Aueient Demeſne 11. it was reſolved by all the Juſtices in the Ex- 
| chequer Chamber, That no Tenure ſhould pay foz a reaſonable Ayd 
( to marry the Daughter, oz to make the Don a Knight, but Tenure by 

Knights ſervice, and Tenure by Socage ; but nat Tenure by Grand- 


ſerjanty, noz no other: and 13 H. 4. 34. agrees to the Caſe of Grand- 
G 2 ſerjanty: 
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ſerjanty : and by the ſaid Books it appeareth, that Tenure by Frank: 
almoign, and. Tenure by Divine Service, ſhall not pay, foz they are 
none of them: but Tenure in Burgage is a Tenure in Socage; and 
therefoze the ſaid Books pꝛove, that ſuch a Tenure ſhall pay Apd. 
And A conceive, that Tenure by Petit- Serjanty ſhall pay alſo Ayd : foz 
Lite. lib. 2. cap. S. fo. 36. fays, That ſuch a Tenure is but Socage in 


; effec : but Fitz, N. B. 83. 4. avoucheth , 13H, 4. 34. That Tenant 


by petit · Ser janty ſhall not pay Ayd; but the 1Book onely extends to 
Grand- Ser janty: If the Youſes in a City az Bozough are holden of 
the King in Burgage, and the King grant the Seignozies to one, and 
the City oꝰ Boꝛough to another to hold of him, then thoſe Bonuſes ſhall 
not be contributary to Ayd, foz they are not immediately holden of the 
Ring, ss is required by the Law. 

And J conceive that he who holdeth a Rent of the King by Knights 
ſervice, oz in @ocage , ſhall: pay Ayd; fo2 the words of the Ac of 
VVeſtm. 1. cap. 35. are, From hencefozth* of a whole Knights Fee 
onely be taken 20s. of 20 l. Wand holden in Socage 20s. and the 
Mean is ſaid in ſuppoſition of Law to hold the Lanv: and it is not rea- 
ſon that the Tenant by his Feoffment befoze the Statute ſhould pzcju- 
dice the Load of his benefit. And although it was ſaid, that a Tenure 
in Socage, in ſervitium Socæ, as Littleton ſaith, and the ſame cannot 
be applyed to Youſcs : to that it was anſwercd, That the Land upon 
which the Yorlſe is built, oz if the Youſe falleth down, may be made 
arable, and be ploughed. And a Rent may be holden in Socage, and 
pet it is not ſubject to be plowed, but by a peſlibilitp after wozds cſcheat 
to the Lozd of the Land. See Huntington, Polidor Virgill. and Hol- 
linſheds Chronicle, fol. 35. 15 H. 4. Apd was levyed by Hen. 7. 1. to 
marry Mawd his eldeſt Daughter to the Emperor, viz. 3 l. of every 
Vide of Land, ec. And ſee The Grand Cuſtomary of Normandy, cap. 
35. there is a Chapter ot Avds, whereof the firſt is, to make the eldeſt 


Don ol his Lozd a Knight ; and the ſecond fo marry his eldeſt Daugh- 


ter. And ſee a @tatute made in anno 19H. 7, which begineth thus, 
Item præfati Communes in Parliamento prædicto exiſtentes ex aſſenſu du- 
orum Spiritualium & Temporalium in dio Parliamento ſimiliter exiſten. 
conceſſerunt præfato Regi quandam pecuniæ ſummam in loco duorum 
rationabilium auxiliorum ſuæ Majeftatis de jure debit. tam ratione creati- 
onis nobiliflimi filii ſui primogeniti bonæ memoriæ, Domini. Arthuri 
nuper Principis VValliæ, quam ratione Matrimonii & traductionis nobi- 
liſſimi Principis Margaritz filiz ſuæ primogenit. quam etiam multiplica- 
re pro Regni ſui perpetua pace & tranquillitate, &c. certis viis & modis 
levand. cujus quidem conceſſionis Tenor, &c. ſequitur in hæc verba: Foz 
as much as the King our Soveraign I ozd is rightfully intituled to 
have two reaſonable Ayds accozding to the Laws of this Land, the one 
foꝛ the; making Knight the right honozable his firſt begotten Son Ar- 
thur, late Pzince of V Vales deceaſed : and the other, foz that the mar⸗ 
riage of the Right Noble Pꝛincels his firſt begotten Daughter Mar- 
garet, now marryed to the Ring of Scots: and alſo that his Pighneſs 
path bozn gzeat and ineſtimable charges fo the defence of the Realm tc. 
conſidering the pzemiſſes. And if the ſame Ayds ſhomd be le vped, 
and had by reaſon of their Tenures accoꝛing to the ancient Laws of 
the Land, ſhould be to them doubtful and uncertain, and great unquiet- 
neſs, fo the ſearch and not knowledg of their ſeveral Menures, and 
their Lands chargeable to the ſame, have made humble Petition unto 
bis Mighneſs, graciouſly to accept and take of them the ſum of 40000 l. 

as 
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as well in recompence and ſatisfaction of the ſaid two Apds, as foz the 
ſaid great and ineſtimabio char ges, xc. as is afozeſaid. The King, to 
eſchew and avoyd the gzeat vexation, troubles and unquietneſs which to 
them ſhould have enſued, if the ſaid Ayvs were levped after the anci⸗ 
ent Laws : and fo2 the good and acceptable ſervices of the Nobles of 
this Realm , and other his faithful Subjects, in their own perſons 
10 and otherwiſe, done to his Gzace, and thereby ſuſfained manifold coſts 
5 and charges, to his g: cat Hanoz and pleaſure, doth pardon the ſaid two 
Apds, and accdpfeth the offer afozeſaid : and that the poozeſt of his 
ſaid Commons ſhould not be confribufary to the ſaid ſum of 40000 1. 
hath pardoned 10000 l. parcel thereof, and doth accept of 30000 l. 
in fall ſatisfaction, ec. And that the Cities and Bozoughs, Towns 
and places,- being in every Shire not by themſelves accountable in the 
Exchequer foz Fifteens and Tenths, be chargeable with the Shires, c. 
And all Cities and 4Bozoughs, not contributarp, xc. but acconatable by 
themſelves, xc. ſhall be chargeable by themſelves towards the payment 
of the ſaid 30000 l. with ſuch ſums as under the Act particularly ap- 
pear, e. And there under the Act appear the ſeveral Taxations of 
every ſeveral County, City, 1Bozough,ec. and that the City of Lon- 
don is taxed to 618 l. 3s. 5d. the City of Norwich to 81. 6s. 11 d. 
the City of Canterbury to 53 I. 13 8. 3 d. ob. Norfolk 285 Il. 6s. 10 d. 
Suffolk 12141, 58. 4 d. ob. tc. The ſum of all the ſums then expꝛell⸗ 
ed is 316481. whereof allowable foz Fees and Mages of Commiſ⸗ 
ſioners and Collectozs 651 1. 16s. 2d. and ſo remaineth 3 1cos l. 
4s. and 10 d. Note, that the Univerſities of Cambridg and Oxford, 
and the Colledg of Eaton be excepted. 

Dee Rot. 30. H. 3. ex parte reman. Dom. Theſaur. in Scemino, in 
auxilio, nobis conceſſ. ad primogenitam filiam noſtram maritand. And 
note, that Ring Henry the third had A pd gzanted to him in Parliament 
ad I ſabellam ſororem ſuam Imperatori maritand. but that was of Be⸗ 
ne volence. 

Rot. 42. H. 3. ibid. Monſtrat R. Johannes le Francois Baro de Scaccario, 
quod cum Dominus Rex non caperet niſi 20s. de integro feodo militis 
de auxilio ad primogenitam filiam ſuam maritand. Radol. fil. Rad. fil. 
Mich. in juſte exegit de eodem 30s, ad primogenitam filiam ſuam mari- 
tand. pro duabus partibus, unius feodi militis, & averia ſua cepit, & ea 
detinet. Et ideo mandatum eſt Vic. Com. Bedd. & Buck. quod venire fa- 
ciant, & c. prædict. R. ad reſpondendum eidem Jobanni de prædict. tranſ- 
greſſione, & predict. averio, &c. So as it appeareth by this, that ſome 
held, that the Statute of Weſtm. 1. afozeſaid was but a confirmation 
of the Common Law, and that the King alſo onght not to take moze: 
but that was doubted. 

Ibid. in Regno. 2 E. 1. Rot. 3. de auxilio ad militiam, (which is 
meant of Knight. of the Rings Son) in the time of Henry the third, 
& Iſabella Comitiſſa Albermarte, perdonata 116 l. 8s. 7d. pro eodem 
| auxilio, quia Boldwinus de Inſula fratre ejus cujus heres ipſa eſt fuit in- 
| fra ætatem, & in cuſtodia ejus : & quia tenentes dictæ Iſabellæ onerentur 

per ſervitium militare de predic. pecuniis. Note, that that was befoze 
j the Statute of Weft. 1. and by that it appeareth, That if one within 
| age be in Ward of the Ring, he ſhall not be contributary to Ayd, but 
| bis Tenants which hold of him (and then held of the King by reaſon 
of Ward) ſhall pay Ayd unto the King, as it appeareth by that 


| Reco2d. 
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ſalutem, Sciatis, quod in primo die Junii anno Regni noſtri 18. Prælati, 
Comites, Barones, & cæteri Magnates, de regno noſtro conceditur, pro 
: fe & tota communitate ejuſdem Regni in pleno Parliamento noſtro, no- 
Note. that this bis conceſſerunt 40 s. de fingulis feodis militum in dicto Regno ad auxi- 
double charge lium ad primogenitam filiam noſtram maritand. levandos ſicut hujuſ- 
was in reſpe ct modi auxilium alias in caſa conſil. levari conſuevit, cui quidem levati- 
chat rhey were oni faciend. pro dicta communitatis eaſiamento hucuſque ſuperſedimus 
* faciend. gratioſe aſſignavimus vos ad prædictum auxilium, & c. Note, 
ed for Soc- that his eldeſt Daughter was marryed to the Earl of Bar. y 
age, which I Ibid. T. R. 34 E. 1. De auxilio conceſſo ad militiam filii Regis. 
conceive was I bid. Hill. 4 H. 4. Rot. 19. de rationabili auxilio de Will. Domino Roos, 
— * 1 foꝛ the marriage of Blanch the Kings eldeſt Daughter, out of the Pan⸗ 
che Socape nog of Wragby in the County of Lincoln: The like M. Rot. 5. Ii. 4 
Tenure, Rot. 33. Lincoln. and Rot. 34. Lincoln, and Rot. 35+ Lincoln, and Tr. 
R. 5. H. 4. Rot, 2, Kanc. and Rot. 3, Kauc. and Rot. 5. Kauc. 

See ibid. P. R. 21 E. 3. Rot. Cantab. de auxilio ad filium Regis pri- 
mogenitum faciend. per Epiſcopum Elienſem : by which it appeareth, 
that a Wiſhop foz his Lands which he holveth by nights ſervice, oz 
Socage, ſhall pay Ayd : but thoſe who hold by Frankalmotgn, oz by 
Divine ſervice, hall not pay Apd, as befozs is ſaid. : | 

Des ibid. 20 E. 3. Rot. 13, and 14. de auxiliando ad primogenitum 
filium Regis militem faciend. and Collectozs thereupon. appointed. By 
all which befoze cited, it appeareth, that Tenure in Burgage is ſabject 
to the payment of Ayd. And note, that a gzeat part of London was 
Abby oz Chauntry Land, and the Lands of perſons attainted: and all 
thoſe which are immediately holden of the Ming by Knights ſervice, oz 
in ®ocage, ſhall be contributary to the payment of Apd, xc. 


XI. Hill. 6 Jacobi Regis. Prohibitions. 


Pon Wedneſday, being Aſhwedneſday, the dap of February, 
'8 1606. A gzeat Complaint was maye by the Pzeſident of York 
unto the King, That the Judges af the Common Law Had, in contempt 
of the Command of the King the laſt Term, gzanted ſixty oz fifty 
Pꝛohibitions at the leaſt out of the Common-Pleas to the Pzeſidenf 
and Councel of York after the ſixth day of February, and named thꝛes 
in particular, (ſcil.) between Bell and Thawptes, another between 
Snell and Huet, and another in an Infozmation of a Riofous Reſcue 

pzekerred by Engliſh Bill by the Attozny General againſt Chriftopher 
Dickenſon, one of the Sheriffs of York, and divers others, in reſcuing 
of one William Watſon out of the Cuſfody of the Deputy of one of the 
Purſuivants of the ſams Councel who had arreſted the ſaiv Watſon by 
fozce of a Commiſſion of Rebellion awarded by the Pzeſident and 
Councel, which Pꝛohibition in the ſaid Infozmation was (as was af- 
firmed.) denyed upon a motion made in the Kings Bench the laſt Term, 
and vet gzanfed by us. And the King ſent foz me fo anſwer to that 
Complaint : and A onely, all the reft of the Juſtices being abſent, 
walted upon the King in the Chamber nger the Gallery ; Who, in the 
pzeſence of Egerton Lozd Chancelloz, the Carl of Salisbury Lozd 
Treaſurer, the Lozd of Northampton Lozd Pzivy Seal, the Earl of 
Suffolk Lozd Chamberlain, the Carl of Worcefter, the Archbiſhop of 
Canterbury, the Lozd Wotton, and others of his Councel, rehearſed 
to me the Complaint afozeſaid ; and I perceived well, that m_ 
ald 
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ſaid Infozmation he had conceived g2eat diſpleaſare againſt the Judges 
of the Common Pleas, and chiefly againſt me; To which 4 (having 
the Copy,of the Complaint ſent fo me by the Lo2d Treaſurer the Sab- 
bath day befoze) anſwered in this manner, That I had, with as much 
bzevity as the time would permit, made ſearch in the Dffices of the 
Preignothories of the Common Pleas : and as to the ſaid Caſes between 
Bell and Thawptes, and Snell and Huet, no ſuch could be found: but 
my intent was not to take advantage of a Piſpziſal : and the truth was, 
that the ſixth day of February the Court of Common Pleas had g2zanted a 
P2ohibition to the Pzefident and Councel of Vork, between Lock 
Plaintiff, and Bell and others Defendants: and that was, a Replevyn 
in Engliſh was gꝛanted by the ſaid Pzefident and Councel, which J 
affirmed was atterly againſt Law: Foz at the Common Law no Re- 
plevyn ought to be made, but by Dztginal Wait directed to the Sheriff. 
Ans the Statute of Marlbridg cap. 21. and Weſt. 1. cap. 17. hath 
authozized the Sheriff upon Plaint made to him, to make a Replevyn; 
and all that appeareth by the ſaid Statutes, and by the Books of 29 E. 
3-21. 8 Eliz, Dyer 245. And the King neither by his Inſtructtons had 
made the Pzefident and Councel Sheriffs, noz could gꝛant to them 
pewer to make a Replevyn againft the Law, noz againſt the ſaid Acts 
of Parliament; but the ſame ought to be made by the Sheriff. And 
all that was affirmed by the Lozd Chancetloz foz very good Law: Any 
I ſap, that it might well be that we have gꝛanted other Pꝛohibitions in 
other Caſes of Engliſh Replevyns. Another Pꝛohibition J confeſs we 
have gꝛanted between Sir Bethel Knight, now Sheriff of the County of 
York, as Executoz to one Stephenſon, who had made him and another 
his Erecutozs, and pzeferred an Engliſh Bill againſt Chambers, and 


divers others in the nature of an Action upon the Caſe, upon a Trover - 


and Converſion in the life of the Zeffatoz of goods and Chattels, to the 
value of 10001. and becauſe the other Erecutoz would not joyn with 
him, although he was named in the Bill, he had not any remedy at 
the Common Law, he pzayed remedy there in Equity: and J ſay, 
that the Pziſident and Conncel have not any authozity to pzocced in 
that Caſe, fo2 divers canfes, 53 

r. Becauſe there is an ex pꝛeſs limitation in their Commiſſion, that 
they ſhall not hold plea between party and party ec. unlefs both parties, 
oꝛ one of them, tanta paupertace ſunt gravati, that they cannot ſue at 
the Common Law: and in that caſe the Plaintiff was a Knight, and 


Sheriff, and a man of gzeat ability. 


2. By that Suit the Ring was decei ved of his Fine, foz he ought 
to have had 200 l. Fine, becauſe that the damages amounted to 4000 l. 
and that was one of the cauſes that the Sheriff began his Suit there, 
and net at the Common Law: another cauſe was, th it their Decrees 
which they toke updn them are final and uncontroulable, either by Ez⸗ 
roz, e2 any other remedy. And yet the P:eſidenf is a Noble-man, but 
not learned in the Law; and thoſe which are of the Ccuncel there, al- 
though that they have the countenance of Law, pet they are not learn- 
ed in the Law; and neverthcleſs they take upon them final and un⸗ 
controulable Detrees in matters of gzeat impoztance : Foz if they 
may deny Relief to any at their pleaſure without controulment, fo 
they may do it by their final Decrees without E2ro2, Appeal, oz other 
remedy ; which is not ſo in the Kings Ceurts where there are five 
Judges; fez they can deny Juſtice to none who hath Right, no2 give 
any Judgment, but the ſame is controul\ble by a Writ of Error, &c. 

Any 
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And ik we ſhall not gzant Pꝛohibit ions in Caſes where they hold Plea 
without authozity, then the ſubjects ſhall be wzongfully oppzeſſed with- 
out Law, and we denyed to do them Juſtice: And their igngzance in 
the Law appeared by their allowance of that Saif, ſcil. That the 
ene Erecutoz had no remedy by the Common Law, becan(e the other 
would not jopn in ſuit with him at the Common Law : whereas every 
one learned in the Law knoweth, that ſummons and ſeverance lieth in 
any Suit bzought as Erecutozs : and this alſo in that particular Caſe 

s affirmed by the Loꝛd Chanceltloz ; and he much inveighed againſt 
Actions bꝛought there upon Trover and Converſion, and ſaid, that they 
could not be found tn our ancient Books. 

Another Pꝛohibition J confeſs we have gzanfed, between the L.Whar- 
ton, Who by Engliſh Bill ſued befoze the Connoel, Banks, Buttermere, 
and others,foz fiſhing in his ſeveral Fiſhings in Darwent in the County 
cf C. in the nature of an Adton of Treſpaſs at the Common Law, to 
his damages of 200 l. and foz the cauſes next befoze recited, and be- 
cauſe the lame was meerly determinable at the Common Law, we 
gꝛanted a Pꝛohibition, and that alſo was allowed by the Lozd Chanccl- 
loz. And as to the caſe of Infozmation upon the Niotous Reſcous, A 
having fozgotten to ſpeak to that, the King himſelf asked what the 


Caſe was? to whom J anſwered, that the caſe was, That one exhi⸗ 


bited a Bill there in the nature of an Action of Debt, upon a Mutuatus 
againft Watſon, who upon his Dath affirmed, that he had ſatisfied the 
Plaintiff, and that he owed him nothing, and yet becauſe the Defen- 
dant did not deny the Debt, the Councet decreed the ſame againſt him, 
and upon that Decree the Purſuivant was ſent to arreſt the ſaid Wat- 
ſon, who arreſted him upon which the Reſcous was made: and becauſe 


that the Suit was in the nature of an Aion of Debt upon a Mutuatus 


at the Common Law, and the Defenvant at the Common Law might 
have waged his Law, of which the Defendant ought not to be barred 
by that Engliſh Bill. quia beneficium jaris nemini eſt auferendum: the 
Pꝛohibition was gzanted; and that was affirmed alſo by the Lozd 
Chancelloz : whereupon JI concluded, that if the pzincipal canſe doth 
not belong unto them, all their pzoceedings was coram non Judice, and 
then no Reſcous could be done: bat the Lozv Chancelloz ſaid, that 
though the ſame cannot be a Reſcous, yet it was a Riot, which might be 
puniſhed there : which J denyed, unleſs it were by courſe of Law by 


foꝛce of a Commiſſion of Oyer and Terminer, and not by an Engliſh 


Bill: but to give the King full ſatisfaction in that point, the truth is, 


the ſaid Caſe was debated in Court, and the Court inclined to gzant 


a Pꝛohibition in the ſaid caſe; but the ſame was ſtayed to be better ad⸗ 
_ upon, ſo as no Pꝛohibition was ever under Seal in the ſaid 
ale. 

Alſo J confeſs, that we have gꝛanted divers Pzohibiticns to ſtay 
Suits there by Engliſh Bill upon penal Statutes: foz the manner of 
pꝛoſecution, as well foz the Action, Pꝛoces, xc. as foz the count, is to 
be purſued, and cannot be altered; and therefoze without queſtion the 
Councel in ſuch caſes cannot hold Plea, which was alfo affirmed by the 
KLozd Chancelloz. And J ſaid, that it was reſotved in the Reign of 
Nucen Eliz. in Parots Caſe , and now lately in the Caſe of the Pꝛeſi⸗ 
dent and Councel of Wales, That no Court of Equity can be ereced 
at this day without Act of Parliament, foz the reaſons and cauſcs in the 
Repozt of the ſaid Caſe of Parrot. 

And the King was well ſatisfied with theſe reaſons and cauſes of 

cur 
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ouz pzoceedings, who of his Gzace gabe me his Royall hand, and I 4 
departed from thence in his favour. And ths ſurmiſe of the Rumber, 
and that the Pzohibition in the ſaid Caſe in the Jnfozmation was dent⸗ 

Fe ed in the Kings Bench, was utterly denied: foz the ſame was moved 

. when two Judges were in Court, who gave not any opinion therein, 

8 but required Her jeant Hutton who moved it, to move the ſame 

again when the Court was full &c. 


XII. Paſch. 7 Jacobi Regis. 


Ote, that this Term a Queſtion was moved at Serjeants- Inne: 
Who by the Common Law ought to repair the Bꝛidges, common 
Rivers, and Sewers, and the High ⸗waies, and by what means they 
ſhall be compelled to.it ; and firſt of the Bzivges : And as to them it is 
to be known, That of common Right all the Country ſhall be charged 
to the Reparation of a Baidge, and therewith agreeth 10 E. 3. 28. b. 
That a Bzidge ſhall be levied by the whole Country, becauſe it is a 
common Eaſement foz the whole Country, and as to that Point, the 
Statute of 22 H,8.cap. 5. was but an affirmance of the Common Law : 
And this is true, when no other is bound by the Law to repair it, buf 
he who hath the Toll of the men z Cattell which paſCe over a Bzidge 
oz Cawſey, ought to repaire the ſame, foz he hath the Coll to that pur- 
poſe, Et qui ſentit commodum ſentire debet & onus: and therewith a- 
grees 14 E. 3. Bar 276. Alſo a man may be bounden fs repaire a 
W3tdge, ratione Tenurz of certain Land, But a particular perſon can⸗ 
not be bound by pꝛeſcription, ſcil. That he and all his Anceſtoꝛs have 
repaired the 1Bzidge, if it be not in reſpect of the Tenure of his 
Land,taking of Toll, oz other pꝛoſit, fo2 the Ac of the Anceſtoz, cannot 
charge the Heir without pzofit. But an Abbot oz other Cozpozatfon 
who hath a lawfull being may be charged, ſcil. That he and his Pze- 
veceCCo2s time out of mind, cc. have repaired the Bꝛidge; F023 the Ab⸗ 
bot and Covent may bind their Þucceſſozs; vide 21 E.4. 28. 27 E. 3. 8. - 
22 Aſſ.8. 5 H.7.3. And if an Abbot and his — time ont of 
mind have repaired a Bztdge of Almes, they ſhall he compelled to re⸗ 
paire it; and therewith agreeth 10 E. 3. 28. 0 it is of a Pigh-way of 
common Right, all the Country ought foz- fo repairs it, becauſe: that 
the Country have their eaſe and paſſage by it, which ftanvs with the 
reaſon of the Cale ot the 1Baivge,but yet ſome may be particularly boug- 
den fo repaire it as is afozeſatd. Ye who hath the Land adjoyning, 
onght of common Right without pꝛeſcription to ſcours and cleanſ the 
Ditches, nert to the way to his Land: and therewith agreeth the Bos 
of $ H.7.5. But he who hath Landavjoyning without: pzoſcription, is 
not bound to repair the way. do of a common River, of common Right: 
all who have eaſe and paCage by it, ought to cleanſe and ſcoure it; Foz 
a common River is as a common Street, as it is ſaid in 22 Aſſ. and 37 
Aſſ. 10. But he who hath Land adjoyning to the River. is not baunden 
to cleanſe the River, unleſle he hath the benefit of it, ſcil. a Toll, 3a 
Fiſhing, oz other pzofit. Dee 37 Aſſ. p.10. 424 : 
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eine + XII. Paſch. 7 Jacobi. 
Sir William Reades and Boothes Caſe. 

N the great Caſs in the Star. Chamber, of a Fozgery , Between 

Sir William Read Plaintiff, and Roger Booth, and Cutbert Booth, 
and others Defendants : the Caſe was this 

The ſaid Roger Booth 38 Eltz. was condicted in that Court of the 
publication ofa Waiting under Seal, fozged in the name of Six Tho- 
tua Greſham, of a Rent-charge ofa himdzed pounds, eut of all his Lands 
and Tenements , to one Markham inety nine years, bearing date 
the one and twentieth year of Queen Elizabeth ; the ſaid Roger know⸗ 
ing it to be fozged , And afterwards the faid Sir William Read exhibi- 
ted the ſaid Bill againſt the ſaid Boothes, and cthers , foz fozging 
of another wziting under Seal bearing date the twentieth of Eliz. in the 
name of the ſaid Sir Thomas Greſham , parpozting a Deed of Feeff- 
ment of all his Lands (except certain) to Sir Rowland Heyward and 
Edward Hoogon and their Heirs, ts certain uſes, which was in effec 
to the uſe of Markbam the younger and his Yeirs : And foz the publica- 
tion ot the ſaid Waiting, knowing the ſame to be fozged, was the Bill 
exhibited. And now upon the hearing of the Cauſe in the Star- Cham- 
ber this Term: Theſe doubts were moved upon the Statute of 5 E- 
Mz.. 1. If one who is convicted of publication of a Deed of Fecffment 
oz Rent-charge, knowing the ſame to be fozged : Again at another day 
fozce another Deed of Feotkment, oz Kent-charge, if he be within the 
tale of Felony within the ſaid Ad, which doubt ariſeth upon theſe 
wozds ( eftſoons) committed again any of the ſaid Offences) And 
therefozs it was objected, that he onght to conimit again the ſame na, 
tate ot Otkence, ſcil. At he were convided of Fo2gery he ought to fozge 
again, andnotonly publich, knowing, Sec. And if firſt he were convi- 
ned ot publiching, knowing, dec. he ought to vffend again in publication, 
kndwing;&c-v@wy ndt in Fozttery, fo2 (eftſoom) which is (iterum) im, 

LI of the ſame nature of-Dffence: The ſecond 
dont was, Af a man*commitfeth two Foꝛgeries, the one in 37 of Eliz. 
andthe other iniz s und he is Arſt conviqes of the laſt, if he may be 
nd impea then ten the firt. The third doubt was, when Roger Booth 
was convicted in 38 Eliz. and after we ros is charged with a new Foꝛgery 
in y Bliz Ifte4Uitnefſes pzoving in truth that it was koꝛged after 
_ conviition;4f the Star Chamber hath Juriſdiction of it. The 

E vorivk wus wen Curbert Booth who never was convicted of Fo2- 
| gorebetige, Whrvath the F02xery was done,” and ſo pzoved in 38 E- 
1727Ff he mige be convicted-apon this Bill, becanſe that the Fozgery 
is alledged befoje chat it was done. As to the krſt and ſecond doubts, 
it was reſolved by the two chict Juſtices and the chief Baron, that if 
anVorts be convided of Koꝛgerp ez publication of any W ziting concer- 
ning Freehold, Kc. within the frſt Bꝛanch; oz concerning Infereft o2 
Term fez years,&c. within the ſecond Bzanch, and be convicted, if af- 
terwards he offend either againſt the firſt Bꝛanch oz ſecond, that the 
fame is Felony : As if he fozgeth a Waiting concerning intereſt foz 
years within te ſecond bꝛanch, ahb be conviced, and afterwards he 
foꝛgeth a Charter of Feoffment within the firſt bzanch, oz è converſo, 
that 


4 — 


Sewers. , 
that that is Felony, and that by erpzeſſe 'wozds of the Ad: Chat if a⸗ 
ny perſon oz perſons being hereafter convicted os condenined of any: of 
the ſaid Dffences, which wozvs ( any of the laid Dffences, extend to 
all the Dfences menttoned befoze, either in the firft bzanch, oz in the 
ſecond bzanch) by any the wales oz means above limited, ſhall after a- 
ny ſuch convictten oz condenmation, 'eftfoons commit p perpetrate 
any of the ſaiv Dffences, in fozm afozeſaid;' which wozys, Any of the 
faid Offences, &. do extend to the nature of all the Offences mentions 
ed in the firſt and ſecond Bzanches : But it one fozge a Mziting in 
37. of Eliz. and afterwards he fozge another in 38. of Elz. yet it is not 
Felony, althongh that he fozgeth many Mzitings ons after the other, 
foz by the oxpzelſe woꝛds of the At, it is not Felony. The Fozgery, cr. 
which is Felony by the Ad, ought ta be after conviaion oz condemna- 
tion of a fozmer Waiting. : As to the thiry doubt, it was reſolved, That 
the allegation of the time by the Plaintiff in the Bill, Gall not alter the 
Dffence, but ſhall give unto the Court Juriſdiction ;' but it it appear- 
eth to the Court, that the Feger oz Publication was after the Sen- 
tence, then the Court ſhall ſurceaſe. As to the laſt Point, it was ra⸗ 
ſolved, that the time of the Fozgery is not matertall, be it befoze- 3 
after the Ockente in truth committed, if'it be committed befoze the ex⸗ 
hibiting of the Bill, but it the date of the Mziting ſuppoſed to be fozs 
ged, had been miffaken, there the Defenvant could not be condemned 
of a Deed of another vate, foz that is not the Offence complained of in 
the Bill, of which the Court can give Sentence. 11.19 £20 ee 


XIV. Paſch. 7. Jacobi Regis. 
The Caſe of Sewers. | 


TY Caſe was, That there was a Cawſep, oz PilEanke of Stone 
in the River of Dee and City of Cheſter, which Cawſey befoze the 
Raign of King Edward the firft, was erected foz the neceſſary mainte⸗ 
nance of certain Mills, ſome of the Kings, and others of the Subjects: 
at the end of the ſaid Cawſey:- and now a tertain Decree was made by 
certain Commiſſioners of Sewers,foz a bzeach to be made by ten Poles 
in length in the laid Cawſey, which Cawſey as it was admitted by 
both parties was erreded befoze the Raign of King Edward the ſirit, 
and ſo hath continued untill this day without any exaltation oz inhan⸗ 
cing ; and if by any Decree of the CommiſſionerEby fozce of any @ta- 
tute, any bzeach may be made in that Cawſey, was the Queſtion. 
And it was referred by the Letters of the Lozd of the P2zivy Councell, 
to the two cheif Juffices, and the chief Baron; and upon hearing of 
Councell learned at divers daies, and good conſideration had in the 
time of the laſt Uacation, of all the @tatutes concerning Sewers, and 
upon conference had amongſt themſelves, it was reſolved as followeth. 
1. Whereas it is pzovided by the @tatute of Magna Charta,cap.23. 
Quod omnes Kidelli deponantur de cetero per Thameſiam, & Medewei- 
am & per totam Angl. niſi per Coſteram Maris. Jt was reſolved, That 
that Stat. extended only to Kidells, ſc. open Mares foz taking ot Filh ; 
but the firſt Statute which extended to pulling down, oz abating of any 
Mills, Mill⸗ſtankes, and Cawſeys, was the Statute of 25 E. 3. cap. 4. 
which Act appointed ſuch only to be thzown down oz abated, which 


were levied oz erected in the Raign of King Edward the firſt, oz after: 
| | Þ3 But 


Sir William Readvand? 
Boothes Caſe. -- « | 


_ Sewers, 'by 


But by the Statute made; An. I H. 4. cap. 42.upon complaint in Parli- 


ament of the great damages mich ha ve riſen by the outrageous inhan⸗ 
Aug of Milla, Mill, tanks and other impe viments made and ereced 
peteze the Ralgrvof Ming Ed werd the fixib :: Che ſatd nid Mills and 
Pill tanne were appointed by Ac then wave to be ſurveyed, and ſuch 
an were found ta be much inhaolev to beeoarogey and amended; ſaving 
alwaies reaſquable ſubſt ante of ſuch Mils; Mill, Tanks Wears, &c. 
ſo in old time made and le vied: Mone af which Aas extended to ths 
Caſe in queſtion; . Foz that Cawley was grected befoze the Raign of 
Edward thefirff.; and ne ber exalted 03 inhanſed after the-errection of it: 
Amd the ſtatute of 12 H. 4 cap-7- dothconfirm all the aid Acts; and 
by them the ity of the Act of Magus Charta is reſtrained, as by 
the ſaiv-Axts as to the Caſe in queſtion is repealed ; foz firſt, the ſame 
Att appoints the manner, fozm, tenoz, and etfect of the Commiſſion of 
ewe which power is: given to the Commiſſiqders to ſurvey, 
Walls,8c. Fencss, Cawſeys,8c, Mills, ae, and then'tocdzrect, re- 
pair, amend pull damn oz ober. thzow, m refozm, as canſe requireth, 
accozding to their wiſdemes- and diſcrettens; and therein as well to 
azdatn and do after the fozm, tenoz, and effect ot all ans ſingular the 
Sfatufes and nances made befoze the fir of March, in the twen⸗ 
ty third year of Henry the eighth, as alſo toenquire by the Dathes ofho- 
nett and lawfull men, c. thzongh whoſe default the ſaid hurts and va- 
mages have happened, &c. By which it appeareth, Chat the diſcretion 
of the Commiſſioners was limited, ſcill. to pzoceed accozving to the ta- 
tutes and D2vinances befoge mane;8c. Ane to refozm, repair, and 
amend the ſaid Malls, &c. by fozce of that wozy (ſaid) hath relation to 
the ptecevent pur vtew of the Act, cc. er ko refoam, pꝛoſtrate 
and over-th2ow all ſuch Pil, e. und diments and annoy- 
ances (afozeſaid) as ſhall be found by Jnquiſitton,. oz by your ſurvey 
and diſcretion. to! be exceflive, i. e. hurtfail; which wozd (afozeſaiv) 
refers that-clauſe alſo to the pzecedent purview, ſcil. ſuch immpedi⸗ 
ments and annoyances as are againſt the Statutes and Dxvinances be- 


Every Statute, Act, and Ozoinancs heretofoze made concerning the 
Pzemilſes os any of them, nat being contraty to this pꝛeſeat Act, noz 
heretofvze repealed, ſhall from hencefozth Rand and be good and effe, 
ciuali foz ever. But the ſaid Acts of 25 E.3-and 1 H. 4. are not con- 
trary to any clauſs.of that Act, noz were repealed befoze : And alwates 

ſucd conſtruction ought to be made, that one part of the Act may agree 
with another, and all to tand together: amv if they had intended a re- 
peal of the ſaid ſoʒmer Acts, they would not have repealed them by ſuch 
gererall and doubtfall wozys, when they conterned the Anheritances 
of many Þubjects.: and acco2ding to this reſolution we certified the 
W02vs of the Councell, that the/ſaid Statutes of 25 E. 3. and 1. of N. 4. 


 reinained pet in fozce ; and that the Authozitpogiven by the Commiſ⸗ 


ſion of. Sewers, did not extend to Pills, Pill-tanks, Cawſeys, &c. 
erreced befoze the Raign of Bing Ed. 1. unleſe that they ha de been in⸗ 
haunſed and exalted above their fozmer height, and thereby made moze 
pzejudictali,&c. In which caſs they are not to be overth;zown oz ſubver⸗ 
tod, but to be refozmed by abating the excefſe and inhannfmeht only. 


Trin, 
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XIY:* The Caſe De Modo Decimandi, and of Pre- 
hibitions, debated before the Kings Majeſty. 
iboam ii] mnubofd :?:? „ Haden: e $5 llt 

. 01 11% 4 382 20 3% Wands the b Nen 1. 

Ichard . Archbiſhop ot Canterbury, accompanyed with the 1B 

i:bÞLondon, the Biſhop of Bathe and Wells, the Biſhop of — 
ſter, and divers Doctozs of the Civil and Canon Law, as Dz. Dung 
Auvgof the Arches; Dz. Bennet Jubg ot the Prerogative, Pz. James, 
Dz. Martin, and divers other Doctoas of the Civil and Canon Law 
tame attending upon them to the Ring to Whiteball the Thurſday, Iri⸗ 
day; and ſaturday after Eaſter- Term, in the Councel- Chamber; whers 
the Cheit Juſtice, and J my ſelf, Daniel Audg of the Common-Plegs, 
and Willizms Juvg of che Kings. Bench, by the command. of the King 
attended alſo : where the Ring being aſſiſted with his Pzivy Councel, 


all fitting/at the Countel Table, ſpake as a moſt gratiaus, good, arid 


excellent Soveraign, to this effect: 'As.J would not ſuſfer any novel- 
ty 0z Junovations in my Courts of Julfice Eccleflafficali and Tom- 
point; ſo A will nat habe any of the Laws, 'which have had juvicial 
allowances in the times of the Kings of England befoze him, tobe foz- 
gotten, but ts be put in execution. And foz as much as upon the conten⸗ 
tions between the Eccleſiaſtical any@empozal Courts great trouble, 
inconventence and loſs map ariſe to the ſubieas of: bbth parts, namely 
when the controverſfte ariſeth upon the juriſdiction of my Courts of oz- 
vinary Juice; and becauſe A am the head of Jufttce:tmmediately 
under God, and knowing what hurt may gzow to my Subjects of both 


fives, when no pzivate caſe, but when the Juriſdictions of my Courts 


are dzawn in queſtion; which in effect concernethall my @nbjects, A 


thought that it Food with the Otkice of a King, mhich Sad hath com⸗ 
mitted to me, to hear the controverſies vetween-the Biſhops. and other 


of his Clergy, and the Judges of the Laws of England, and to take 


Ozder, that foz the good and quiet of his Subjects, that the one do not 
encroach upon the other, but that every of them hold themſelves with⸗ 


in their natural and local juriſdiction; without encroachment oz uſur, 
pation the one upon the other. And he ſatd, that the onely quot ion 
then to be diſputed was, It a Parſon, oʒ a Uicar of à Pariſh, ſueth one 
| of his Parich in the Spiritual Court foz Tythes in kinde, o Lap⸗ſee, 
and the Defendant alledgeth a cuſtom oz pzeſcription De modo Deci- 
mandi, if that cuſtom o2 pzeſcription, De modo Decimandi, ſhall be 
tryed and determined befoze the Judg Eccleſiaſtical where the Suit is 
begun; 93 a P3ohibition lyeth, to try the ſame by the common Law. 
And the King directed, that we who were Judges ſhould: declare the 
reaſons and canſes of cur pzoceedings, and that he would hear the au⸗ 
thozities in the Law which we had to warrant our pzoceedings in 
gzanting of 'P2ohibition in caſes of Modo Decimandi. But the Arch⸗ 
biſhop of Canterbury kneeled befoze the King, and deſired him, that he 
would hear him and others who are p2ovived to ſpeak in the caſe foz the 
good of the Church of England: and the Archbiſhop himlelf in veigh⸗ 


ed much againſt two things: 1. That a Modus Decimandi ſhould be 
| | tryed 


The Caſe De Modo Decimandi, and 
of Prohibitions, debated, 8c. 


tryed by a Jury, becauſe that they themſelves claim moze 02 leſs modum 
Decimandi; ſo as we ———_ were — in their — — _ 
the like caſes. 2. Pe in much th e and haſty Tryal 
by Juries: and after- Nn W Bd Judi of the Prerogative 
Court, made a * —— —— 12 — Eccleſi- 
i and that » [ur diett cons as en WES LE Aha ® em 
Ct ben from the King; and all that which he ſpake out of the 
Book whtch Dz. Ridley hath lately publiſhed, 'F-vmit as impovtinent : 
and he made five Reaſons, why they ſhould fry Modum Decimandi. 

And the firſt and pzincipal Reaſon was ont of the Regiſter, fo, 58. 
= eſt conſonans rationi, quod cognitio acceſſarii; in Curia Chriſti» 


atis impedigtur ubi cognitio Cauſe principalis ad forum Eccleſſaſti- 
cum noſcitur pertinere. And the pzincipal cauſe is Right of Tytbes, 
and the Plea of Modo Decimandi ſounds in ſatisfaction of: Tythes; 
:andtherefoze the Conuſance of the oziginal canſe, (ſeil.) the Night 
of Kvthes appertaining ta them, the Conuſance of the bar ot Mythes, 
which he ſaid was but the acceſary, and as it were dependant upon it, 
appertained alſo to them. And whereas it is ſaid in the Biſhop of 
VVincheſters Caſe, in ths ſecond part of my Reports, and 8 E. 4. 14. 
that ther would not accept of any Plea in diſcharge of Tythes in the 
Spiritual Court, he ſaid, that they would allow ſuch Pleas in the 
Spiritual Court, and commonly had allowed them; and therefoze be 
ſaid, that that was the Pvyſtery of iniquity founded upon a falſe and 
signed foundation, and humbly defirep'the refozmation of that E2rog, 
foz they would allow Modum Decimandi being duly p2oved befoze 
them. ; | | , | 
2+ There was great inconveniency, that Lay-men ſhould be Dryers 
of their own Cuftoms, it a Modus Decimandi ſhould be tryed by Au- 
rozs; foz they ſhall be upon the matter Jurozs in their own cauſe. 

3. That the cuſtom of Modo Decimandi is of Eccleſtaſtical JuriC- 
diction and Counſance, foz, it is a manner of Cything, and all manner 
of Tything belongs to Eccleſtaſtical Iuriſdicion: and therefoze be 
ſaid, that the Judges, in their Anſwer to certain Objedions made by 
the Archbiſhop of Canterbury, have confeſſed, that ſuit may be had in 
Spiritual Courts pro modo Decimandi; and therefoze the ſame is of 
Eccleſiaſtical Conuſance ; and by conſequence it ſhall be fryed befoze 
the EccleſtaTical Judges: faz if the Right of Tythes be of Eccleſt⸗ 
aftical Connſance, and the ſatisfaction alſo foz them of the ſame Juriſ- 
diction, the ſame ſhall: be tryedin the Ecclefiaftical Court. 

4. In the P2ohibitions of Modus Decimandi averment is taken, 
What although the Plaintiff in the Pꝛohibition offereth to pzove Mo- 
dum Decimandi, the Eccleſiaſtical Court voth refuſe to allow of it, 
which was confeſſed to be a good cauſe of Pꝛohibition: But be (atv, 
they wouldallow the Plea De Modo Decimandi in the piritual Court, 
and theretoꝛe ceſſante cauſa ceſſabit & effectus, and no Pzohibition ſhall 
lie in the Caſe. 5 5 

5. Be laid, that he can ſhew many conſultations granted in the 
cauſe De Modo Deeimandi, and a Conſultation is of greater fozce 
then a Pzohibition ; foz Conſultation, as the wozd impozts, is made 
with the Court with conſultation and deliberation. And Bacon, S@olici- 
toz-General, being (as it is ſaid) aſſigned with the Clergy by the King, 
argued befoze the Ring, and in effect ſaid leſs then Doctoz Bennet ſaid 
befoze : but he bouched 1 R. 3. 4. the Opinion of Huſſey, when the 
Oꝛiginal ought to begin in the Spiritual Court, and afterwards a 
thing 
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thing cometh in ine which is tryable in our Law, vet it ſhall be tryed 
by their Law: às it a man ſueth foꝛ a Hoꝛſe deviſed to him, and the 
Defendant ſaith, that the Deviſoz gave to him the ſaid Yozſe, the ſame 
ſhall be tryed there. And the Regiſter 57 and58. It a man becon- 
demned in Expences in the Spiritual Court foz laying violent hands 
upon a Clark, and afterwards the Defendant pays the coſts, and gets 
an Acquittance, and pet the Plaintiff ſueth him againff his Acquit- 
tance foz the Coſts, and he obtains a Pꝛohibition, foz that Acquittan- 
ces and Deeds are to be determined in our Law, he ſhall have a Con⸗ 
ſultation, becauſe that the principal belongeth to them. 38 E. 3. 5 
Right of Tythes between two ſpiritual perſons ſhall be determined in 
the Eccleftafticil Court. And 38 E. 3. 6. where the Right of Tythes 
comes in debate between two ſpiritual perſons, the one claiming the 
Tythes as of common Right within his Pariſh, and the other claims 
ing to be diſcharged by real compoſition, the Eccleſtaſtical Court ſhall 
have Juriſdiction ok it. | 

And the ſaid Judges made humble ſuit to the King, That foz as 
much as they perteived that the King in his Pzincely Wiſdom did de- 
teſt Innovations and Novelties , that he wonlv+ vonchſafe to ſuffer 
them with his gracious favoz, to infoꝛm him of one Innovation and No- 


velty which they conceived would tend to the hinderance of the good ad ⸗ 


miniſtration and execution of Juſtice within his Realm. a 

Pour Pajefty, foz the gzeat zeal which you ha ve to Juſtice, and'foz 
the due adminiffration thereof, hath conſtituted and made fourteen 
Jadges, fo whom you have committed not onely the adminiſtration of 
D2diaary Juſtice of the Realm , but crimina læſæ Majeftatis, tonching 
pour Nopal perſon, foz the legal pzoceeding : alſo in Parliament we 
are called by Wait, fo give to your Pajeſty and fo the Lozvs of the 
Parliament our advice and counſel, when we are required: Me two 


chief Juſtices ſit in the Stat : Chamber, and are oftentimes called into 


the Chancery, Court of Wards, and other Yigh Courts of Juſtice: 
we in our Circuits do viſit twice in the year your Realm, and execute 
Juffice accozding to your Laws: and if we who are yonr publique 
Judges receive any diminution of ſach reverence and reſpect in dur 


places, which our pzedeceſſo2s had, we ſhall not be able to do vou ſurh 


acceptable ſervice as they did, without having ſuch reverence and re⸗ 
ſpect as Jndges ought fo have. The Cate of this Queſtion is not in 


ſtatu deliberativo, but in ſtatu 2 ; tf is not diſputed de bono, but 


de vero, non de Lege fienca, fed de Lege lata; not te frame o2 deviſe 
new Laws, but to infozm your Pajcfty what your Law of England is: 
and therefo2e it was ne ver ſeen befo2e, that when the Qaeftion is of the 
Law, that your Judges of the Law have been made Diſpntants'with 
him who is inferio2 to them, who day by day plead befoze them at their 
feveral Courts at Weſtminſter * and although we are not afraid to di⸗ 
ſpute with z. Bennet and Pz. Bacon, vet this example being primæ 
impreſſionis, and your Pajeſty deteſting Novelties and inno vat tons. 
we leave it to your Gꝛace and Paincely confideration, whether pour 
Dajefty will permit our anſwering in hoc ſtatu judiciali, upon pour 
publique Judges of the Realm 2 Wut in Obedience to your Ma jelties 
command, We, with pour Majeſties gracions favog, in moff humble 


manner will infozm yonr Majeſty touching the ſaiv Nneſtion, which 


we, and our pzedeceſſozs-befoze us, have oftentimes adjudged upon ju⸗ 


dicial pzoceedings in your Courts of Juffice at Weftminfter : which 


Judgments cannot be reverſed oz examined foz any Ezroz in Law, - 
| | | no 
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not by a Mzit of @2roz in a moze high and ſupzeam Court of Juffice, 
upon legal and judicial pzoceedings : and that is the ancient Law of 
England, as appeareth by the Statute of 4 H. 4. cap. 22 

And we being commanded to pzoceed, all that which was ſaid by ns, 
the Judges, was to this effect, That the Tryal De Modo Decimandi 
ought to be by the Common Law by a Jury of twelve men, it appear⸗ 
eth in thzee manners: Firſt, by the Common Law: Secondly, by 
Acts of Parliament: And laſtly, by infinite judgments and judicial 
pzoceedings long times paſt without any impeachment. oz interrup⸗ 
tion. 

But firft it is to ſee, Mhat is a Modus Decimandi ? Modus Deci- 
mandi is, when Lands, Tenements, oz Yereditaments have been gi⸗ 
ven to the Parſon and his ſucceſſoꝛs, oʒ an annual certain ſum, oz other 
p2ofit, always, time out of minde, to the Parſon and his ſucceſſoꝛs, in 
full ſatisfaction and diſcharge of all the Tythes in kinde in ſuch a 
plate: and ſach manner of Tything is now confeCled by the other party 
to be a good bar of Tythes in kinde. | | 

I, That Modus Decimandi ſhall be fryed by the Common Law, that 
is, that all ſatisfactions given in diſcharge of Tythes ſhall be tryed 
by the Common Law : and therefoze put that which is the moſt com- 
mon caſe, That the Lozd of the Mannez of Dale pzeſcribes to give to 


the Parſon 408. yearly, in full ſatisfaction and diſcharge of all Tythcs 


growing and rene wing within the Pannoz of Dale, at the Feaſt of Ea- 
ſter: The Parſon ſueth the Lozd of the Paanoz of Dale foz his Tythes 
of his Manaoz in kinde, and he in Bar pzeſcribes in manner ut ſapra : 
The Aueſtion is, if the Lozd of the Pannoꝛ of Dale may upon that 
have a Pzohibition, foz if the P2ohibition lyeth, then the Spiritual 
Court ought not to try it; foz the end of the Pzohibitton is, Chat they 
do not try that which belongs to the Tryal of the Common Law; the 
wozds of the P2ohibition being, that they would dzaw the ſame ad aliud 
examen. | 

- Firff, the Law of England is divided into Common-Law, Sfafnte- 
Law, and Cuſtoms of England : and therefoze the Cuſtoms of Eng - 
— are to be tryed by the Trxal which the Law of England doth ap, 

nt. : 


Secondly, Pzeſcriptions by the Law of the Yoly.Church, and by 


the Common Law, differ in the times of limit-tion ; and therefoze 
Pꝛeſcriptions and Cuſtoms of England ſhall be tryed by the Common 
Law. Dee 20 H. 6. fo. 17. 19 E. 3. Juriſdiction 28. The Wiſhop 
of Wincheſter bzought a Mzit of Annuity againf the Archdeacon of 
Surry, and declared, how that he and his ſucceſſozs were ſeiſed by the 
hands ol the Defendant by title of Pzeſcription, and the Defenvant 
demanded Judgment, if the Court would hold Jurildia ion being be⸗ 


' tween ſpiritual perſons, ec. Stone Juſtice, Be aſſured, that upon title 


of pꝛeſcription we will here hold Juriſdiction ; and upon that, Wilby 
chief Juſtice gave the Rule, Anſwer : Upon which it follows, that if 
a Modus Decimandi, which is an annual ſum foz Tythes by pzeſcripti- 
on, comes in debate between ſpiritual perſons, that the ſame ſhall be 
tryed here: Foz the Rule of the Book is general, (ſcil.) upon title 


. of. pzeſcription, we will hold Juriſdiction, and that is foztifled with an 


Alle veration, Know aſſuredly , as if he ſhould ſay, that it is ſo certain, 
that it is withont queſtion, 32 E. 3. Juriſd. 26. There was a Uicar who 
hadonely Tythes and Oblations, and an Abbot claimed an Annuity oz 
Penſion of him by pzeſcription : and it was avjudged, that the ſame 
| pzecrips 
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pzeſcription, although it was betwirt ſpiritual perſons, ſhould be tryed 


by the Common Law : Vide 22 H. 6. 46. and 47. A pzeſcription, that 
an Abby time ont of minde had found a Chaplain in his Chappel to ſay 


Divine Service, and to miniſter Sacraments, tryed at the Common 


Law. | . 
3. See the RNecoꝛd of 25 H. 3. cited in the caſe of Modus Decimand? 
befoze : and ſee Regiſter fo. 38. when Lands are given in ſatistacion 
and diſcharge of Tythes. 9 595 
4. Dee the Statute of Circumſpecte agatis, Decimæ debitæ, ſen con- 
ſuetæ, which pzoves that Tythes in kinde, and a Modus by cuffom, cc. 
5. 8 E. 4. 14. and Fitz. N. B. 41. g. A Pꝛohibition lieth foz Lands 
given in diſcharge of Lythes. 28 E. 3. 97. a. There Suit was foz 
Tythes, and a Pzobibition lieth, and ſo abzidged by the Bock, which 
- neceſſity onght to be upon matter De Modo Decimandi, oz. diſ/ 
charge: | | | | 
7. 7 E. 6. 79. It Tythes are ſold foz mony, by the (ale the thing 
ſpiritual are made tempozal, and ſo in the caſe De modo Decimand, 
42 E. 3. 13. agrees. 1 * 
8. 22 E. 3. 2. Becauſe an A ppꝛopꝛiation is mixt with the Temipo⸗ 
ralty, (ſeil.) the Rings Letters Patents, the ſame ought to be ſhewed 
how, ec. atherwiſe of that which is meer Tempozal : and ſo it is of 
real compoſition, in which the Patron ought to joyn :, Vide. 11 H. 4, 
85. Compoſition by waiting, that the one hall have the -vthes, and 
the other ſhall have mony, the Suit ſhall be at the Common Law. 


Secondly, By Ads of Parliament. 5 
I. The ſaid Ad of Circumſpecte agatis, which giveth power to the 


Eccleſiaſtical Judg to ſue foz Mythes due firſt in kinde, * cuſtom, 


i. e. Modus Decimandi: ſo as by authozity of that Ad, although that 
the yearly ſum ſoundeth in the Tempozalty, which was pays by Cu⸗ 
ffom in diſcharge of Tythes, vet becauſe the ſame cometh in the place 
of Tythes, and by conſtitution, the Tythes are changed. into mony, 
and the Parſon hath not any remedy foz the ſame, which is the Modus 
Decimandi at the Common Law , foz that cauſe the Ac is clear, that 
the fame was a doubt at the Common Law: And the Statute of Arti- 
culi Cleri, cap. 1. At cozpozal pennance be changed in pœnam pecuni- 


ariam, foz that pain Suit lieth in the Spiritual Court: Foz ſee Mich. 


$ H. 3. Rot. 6. in Theſaur. A Pꝛohibition lieth pro eo quod Rector 
de Cheſterton exigit de Hagone de Logis de certa portione pro Decimis 
Molendinaripm , lo as it appeareth, it was a doubt befoze the ſaid ta- 
tute, if Suif.lay in the Spiritual Court de Modo Decimandi. And by 
the Statute of 27 H. 8, cap. 20. it is pzovided and enacted, That every 
of the ſabjects of this Realm, accozding to the Eccleſiaſfical Latug 
of the Church, and after the laudable uſages and cuffoms of the Pas 
riſh. tt. ſhall yield and pay his Tythes, Dfferings,and other dutiss: and 
that foz ſubſtraction of any of the ſaid Mythes,offerings,oz other duties 
the Parſon, tc. may by due Pzoces of the Kings Eccleſiaſfical Laws, 
convent the perſon offending befoze a competent Judg, having authozi- 
ty to hear and determine the Kight of Tythes, and alſo to compel him 
fo veild the Duties; i. e. as well Modus Decimandi, by landable uſage 
oz Cuſtom of the Pariſh, as Tythes in kinde: and with that in effect 
agrees the Statute of 3 2 H. 8. cap. 7. By the Statute of 2 E. 3. cap. 
13 · it is enacted, That every of the Kings Subjects hall from 
hencefozth, truly and juſtly, without frand oz guile, divide, xc. and paf 
all manner of their pzevial Tythes 4 their pzoper kinde, as they — 
4 


A 
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and happen in ſuch manner and foꝛm as they have been of Right vield⸗ 
ed and payd within fozty years next befoze the making of this Act, oz 
of Right oz Cuſtom onght to have been payd. And after in the ſame 
Act there is this clauſe and Pzoviſo, Pꝛovided always, and be it en- 
cted, That ns perſon ſhall be ſued, oz ofherwiſe compelled to yield, 
give, oz pap any manner cf Tythes foz any Pannozs, Lands, Tene⸗ 
nents, oz Hereditaments, which by the Laws and Statutes of this 
Realm, oz by any p2iviledg oz pzeſcription, ars not chargeable with 
the payment” 6f any ſuch Tythes, oz that be diſcharged by amp compo- 
tions real. And afterwards, there is another Branch in the ſaid 
Art; And be it further enacted, That if any perſon bo ſubſtract oz 
withvzaw any manner of Lythes, Dbventtons, Pzofits, Commodities, 
tz other Duties befoze mentioned (which extends to Cuſtom of Ty- 
thing, i. e. Modus Decimandi, mentioned befoze in the Act, tt.) that 
then the party ſo ſubſtracting, ec. may be convented and ſued in the 
'Kings Eccleſtaſttcal Court, xc. And upon the ſaid Branch, which is 
in the Negative, That no perſan ſhall be ſued foz any Tythes of any 
Lands which are not chargeable with the payment of ſuch Tythes by 

any Law, ftatute, Pꝛiviledg, Pzeſcripfion,oz Real Compoſition. And 
always whon an Act of Parliament commands oz pzohibits atiy Court, 
be if Tempazal oz, Spiritual, to vo any thing tempozal oz ſpiritual, it ths 
Statute bo not abeped, a Pzodibition lieth:as upon the Statute de arcicu- 
lis faper Cartas, ca. 4. Quod Communia Placits non tenentur in Scaccario: 
4 Pzohibition lieth to the Court of Exchequer,if the Barons hold a Com- 
mon-Plea there, as appeareth in the Regiſter 187.b. Do upon the #ta- 
tate of Weſt. 2. Quod inquifitiones quæ magnz ſunt examinationis non 
cupiantur in patria; a P2obibition lieth to the Juffices ef Niſi Prius. 20 
upon the Statute of Articuli ſuper Cartas, cap. 7. Quod Conſtabularius 
Caftr. Dover, non teneat Placitum forinſecum quod non tangit Cuſto- 
See Lib. Entr. diam Caftri , Regiſter 183. Do upon the ſame Statute, cap. 3. Quod 
450, a Prohi- Seneſcallus & Mariſcallus non teneant Placita de libero tenemento , de 
dition was iP” debito, conventione, Sc. a P2ohibitton lieth, 185. And yet by none 
chat one ſhall of fheſe Statutes, no Pzohtbition oz Superſedeas is given by erpzeſs 
not maintain; {pgs of the @Dtatute. Do upon the Statutes 13 R. 2. cap. 3. 15 R. 2. 
and fo _ a 2. 2H.4; cap. 11. by which it is pzovided, That Admirals vo 
nt meddle with any thing done within the Realm, but onely with 
See E.N.B 39, things done upon the eas, ec. a Pzohibitton lieth to the Court of Ad⸗ 
b. Prohibition mitralty. o upon the Statute of Weſt. 2. as. 43. againſt Hoſpi- 
to the Com- talers and Templers, if they do againſt the ſame Statute, Regiſt. 3 9. a. 
mon Pleas up-. ho upon the Statute de Prohibitione regia, Ne laici ad citationem E- 
0 the Chase, piſgopi conveniant ad recognitionem faciend. vel Sacrament. præſtanda 
| — they do nifi in caſubus matrimonialibus & Teftamentariis, a Prohibition lieth. 
not proceed in Regiſt. 3 6. b. And ſo upon the Statute of 2 H. 5. cap. 3. at what time 
a Wrirof Præ · the Tibel is grantable by 11 Law, that it be granted and delivered to 
8 the party withont difficalty, if the Eccleſtaſtical Audg, when the cauſe 
Land is not Which depend#befoze him is meer Eccleſiaftical, denpeth the Libel, a 
holden of the Pzohibition lieth, becauſe that he doth againft the @tatute; and yet no 
King, Pꝛohibitton by any expꝛeſs woꝛds is given by the tatute. And upon 
* * the ſame Statute the Cafe was in 4 E. 4. 37. Pierce Peckam took Wet⸗ 
7027" ters of Adminiftration of the Goods of Roſe Brown of the Bithop of 


hibition upon 


the Statute of Londen, and afterwards I. T. (ned to Thomas Archbiſhop of Canters- 


barrenes, and bury, That betauſe the ſaid Roſe Brown had Goods within his Diocefs, 
pettit is onely he pzayed Letters of Adminiftration to be committed to him, upon 


— org which the Bithop granted him Letters of Adminiſtration, and — 
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wards T. T. libelled in the Spiritual Court of the Archbiſhop in the 
Arches againſt Pierce Peckam, to whom the Biſhop of London had com⸗ 
mitted Wetters of Adminiſtration to repeal the ſame: and Pierce Pec- 
kam, accoꝛding to the ſaid Statute, pꝛaped a Copy of the Libel expibi⸗ 
ted againſt him, and could not have it, and thereupon he ſued a Pꝛo⸗ 
hibition, and upon that an Attachment: And there Catesby @erjeant 
moved the Court, that a Pꝛohibition did not lie, foz two cauſes: 
1+ That the Statute gives that the Libel ſhall be delivered, but doth 
not ſay that the Plea in the Spiritual Court ſhall ſurceaſe by Pꝛohi⸗ 
bition. 2. The Statute is not intended of matter meer ſpiritual, as 
that caſe is, to try the Pzerogative and the Liberty of ths Archbiſhop 
of Canterbury and the Biſhop of London, in committing. of Admini⸗ 
ſtrations. And there Danby Chief Juſtice, It yon will not deliver 
the Libel accezding to the Statute, you do wzong, which wzong is a 
tempozal matter, and puniſhable at the Common Law; and therefoze 
in this caſe the party ſhall have a ſpecial Pꝛzohibition ont of this 
Court, reciting the matter, and the Statute afozeſatd, commanding 
them to ſurceaſe, until he had the Copy of the Libel delivered anto 
him: which caſe is a ſtronger caſe then the caſe at the Bar, foz that 


Statute is in the Affirmative, and the ſaid Ad of 2 E. 6. cap. 13. is 


in the Negative, ſcil. That no Suit ſhall be foz any Tythes of any 
Land in kinde where there is Modus Decimandi, fog that is the effec 
of the ſaid Aa, as to that point. And always after the ſaid Ao, in ove- 
ry Term in the whole Reigns of King E. 6. Queen Mary, and Queen 
Elizabeth, until this day, Pzohibitions have been granted in Cauſa 
Modi Decimandi, and Judgments given upon many of them, and all 
the ſame without queſtion made to the contrary. And accozdingly all 


the Judges reſolved in 7 E. 6. Dyer 79. Et contemporanea expoſitio 
eſt optima & fortiſſima in lege, & a communi obſervantia non eſt rece- 


dendum, & minime mutanda ſunt quæ certam habuerunt interpretatio- 
nem. 

And as to the firſf Dbjection, That the Plea of Modus Decimandi 
is but acceſſary unto the Right of Zythes, it was reſolved, that the 
ſame was of no fozce, foz thzce caules: 

1. In this caſe, admitting that there is Modus Decimandi, then by 
the Cuſtom, and by the Act of 2 E. 6. and the other Aas, the Tythes 
in kinde are extind and diſcharged ; foz one and the ſame Land cannot 
be ſubject to two manner of Tythes, but the Modus Decimandi is all 
the Tythe with which the Land is chargeable : As if a Yozſs oz other 
thing valuable be given in ſatisfaction of the Daty, the Duty is erting 
and gons : and it ſhall be intended, that the Modus Decimandi began 
at the firſt by real compoſition, by which the Lands were diſcharged of 
the Tythes, and a yearly ſum in ſatisfaction of them aſſigned to the 
Parſon,xc. Do as in this caſe there is neither Pꝛincipal noz Acceſſarp, 
but an Identity of the ſame thing. : 

2. The @tatute of 2 E. 6. being a Pꝛohibition in it ſelf, and that 
in the Negative, Af the Ecclefiaftical-Juvg doth againſt it, a Pꝛohi⸗ 
bitien lieth, as it appeareth clearly befoze. 

3. Although that the Rule be general, vet it appeareth by the Ne⸗ 
giſter it ſelf, that a Modus Decimandi is out of it; foz there is a Pꝛo⸗ 
hibition in Cauſa Modi Decimandi, when Lands are given in ſatisfaci- 
on of the Tythes. 

As to the ſecond Dbjection, it was anſwered and reſolved, That 


that was from, oz out of the Queſtion; foz ſtatus Quæſtionis non eſt 
12 deliberativus 
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deliberativus ſed judicialis, what was fit and convenient, but what the 
Law is: and vet it was ſaid, Jt Hall be moze inconvenient to have 
an Eccleſiaſtical Judg, who is not ſwozn to do Juſtice, to give ſentence 
in a caſe between a man of the Clergy and a Lay-man, then foz twelve 
men ſwoꝛn to give their Uerdict upon hearing of Witneſſes viva voce, 
befoze an indifferent Judg, who is (woza fo do Right and Juſtice to 
both parties: But convenient oz inconvenient is not the Queſkion: 
Aldo they have in the Spiritual Court ſuch infinite erceptions to WU its 
neſſes, that it is at the Mill of the Judg with which party he ſhall 
give his ſentence, '_o_ 

As to the third Dbjection, it was anſwered and reſolved ; Firſt, 
That ſatisfaRio pecuniaria of it ſelf is Tempozal : But foz as mach 
as the Parſon hath not remedy pro Modo Decimandi at the Conimon 
Law, the Parſon by fozce of the Acts cited befoze might ſue pro Modo 
Decimandi in the Eccleſiaſtical Court: but that doth not pzove, Chat 
if he ſueth foz Tythes in kinde, which are utterly extinct, and the Land 
diſcharged of them, that upon the Plea de Modo Decimandi, that a 
Pzohibition ſhould not lie, foz that without all queſtion appeareth by 
all that which befoze hath been ſatd, that a Pzohibition doth lie. Det 
alſo 12 H. 7. 24. b. Where the oziginal cauſe is Spiritual, and they 
pꝛoceed upon a Tempozal, a Pzohibitfton lieth. See 39 E. 3. 22E.4. 


Conſultation, That Right of Tythes which is meerly Eccleſtaſtical, 


vet if the queſtion ax iſeth of the limits of a Pariſh, a Pꝛohibition lieth: 
and this caſe of the limits of a Pariſh was granted by the Lo2d Chan- 


'celivz, and not denped by the other ſive. 


As to the Objection, That an Averment is taken of the refuſal of 
the Plea de Modo Decimandi; it was anſwered and reſolbed, That 
the ſame is et no fozce foz divers canſes : - . | 

1. It is onely to infozce the contempt. 

2. If the Spiritual Court ought to have the Tryal de Modo Deci- 
mandi, then the refuſal of acceptance of ſuch a Plea ſhould give cauſe 
of. Appeal, and not of P2ohibition : as if an Excommunication, Di- 
vozce, Yereſie, Þimony, xc. be pleaded there, and the Plea refuſed, 
the ſame gives no cauſe of Pꝛobibition: as, if they deny any Plea, 


meer ſpiritual Appeal, and no Pꝛohtbition lieth. 


3. From the begining of the Law, no June was ever taken upon 
the refuſal of the plea in Cauſa Modi Decimandi, noz any Conſuita⸗ 
— » 4 granted fo them, becauſe ther did not refuſe, but allowed 

P ea. 3 

4. The refuſal is no part of the matter iCuable oz material in the 
—. ; foz the ſame is no part of the ſuggeſtion which onely is the ſub⸗ 

nce of the plea : and therefoze the Modus Decimandi is pꝛobed by 
two Witneſſes, accozding fo the Statute of 2 E. 6. cap. a3. and not 
the refaſal, which pꝛoveth, that the Modus Decimandi is onely the 
matter of the ſuggeſtion, and not the refuſal, 

5. All the ſaid five matters of Diſcharge of Tythes mentioned in 
the lad Wanch of the Act sf 2 E. 6. being contatned within a ſug⸗ 
geſtion, ought to be pzoved by two Witneſſes, and ſo have been always 
from the time of the making of the ſaid Act; and therefoze the @ta- 


tute of 2 E. 6. clearly intended, that Pꝛehibitions ſhould be granted in 


ſuch cauſes. | 
6. Although that they would allow bona fide de Modo Decimandi 
without refuſal, pet if the Parſon ſueth there foz Tythes in kinde, 
when the Modus is pzoved, the ſame being erpzeſly p2obſibited by the 
| | Act 
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Z Act of 2 E. 6. a Pꝛohibition lieth, although the Modus be ſpiritual, 

1 — by the ſaid Book of 4 E. 4. 37. and other the Caſes afoze⸗ 
ſaid. | 

, And afterwards, in the third day of debate of this caſe befoze his 

5 gracious Pajefty, Dz. Bennet and Dꝛz. Martin had reſerved divers con- 


ſultations granted in Cauſa Modi Decimandi, thinking that thoſe would 
make a great impzeCion in the Opinion of the Ring: and thereupon 


. they ſaid, That Conſultat tons were the Judgments of Courts had upon 
5 deliberation, whereas Pzohibitions were onely granted upon ſurmiſes: 
* And they ſhewed four Pꝛeſidents: : i 

* One, whore thee joyntly ſued a Pʒohibition in the caſe of Modo De- 


cimandi, and the Conſulfation ſaith, Pro eo quod ſuggeſtio materiaque 
in eodem eontenta minus ſufficiens in Lege exiſtit, &c. 
2. Another in Cauſa Modo Decimandi, to be papd to the Parſon oz 

4 Uicar. 

y 3. Where the Parſon ſued foz Tythes in kinde, and the Defendant 
alledged Modus Decimandi to be payd to the Wicar. 

The fourth, where the Parſon libelled fs2 Cythe Wool, and the Des 
fenvant alledged a cuſtom, to reap cozn, and to make it into eaves, 
and to ſet fozth the tenth cheat at his charges, and likewiſe of Yay, to 
ſever it from the nine cocks at his charge, in fall ſatisfaction of the 
Tythes of the Cozn, Pay, and Wool. 

To which J anſwered, and humbly deſired the Kings Pajefty to 
obſerve that theſe have been reſerved foz the laſt, and center point of 
their pzoof : And by them your Pajefy ſhall obſerve theſe things: 

1. That the Kings Courts do them Juffice, when with their conſct- 
ences and oaths they can. 

23. That all the ſaid Caſes are clear in the Judgment sf thoſe who 
are learned in the Laws, that Conſultation ought by the Law to be 
granted. | 

Foz as unto the firſt pzeſident, the caſe upon their own ſhewing ap- 

N peareth to be, Chꝛee perſons joyned in one Mꝛohibition foz thꝛee leve- 

: ral parcels of Land, each of which had a ſeveral manner of Tything ; 

F and foz that canſe they could not foyn, when their intereſts were ſeve- 

N ral; and therefoze a Conſultation was granted. 

| As to the ſecond pzefivent, The manner of Tything was alledged 

1 to be payd to the Parſon oz Uicar, which was altogether uncertain. 

F As to the third pzeſident, The Modus never came in debate, but 

5 whether the Tythes did belong to the Parſon oz Uicar e which being 

| betwirt two ſpiritual perſons, the ®ccleſtaFical Court halt have Jus 

riſdiction : and therewith agreeth 38 E. 3.6. cited befoze by Baeon: 
and alſo there the Prior was of the Oꝛder of the Ciſtertians; foz if the 

Tythes oziginallp belonged to the Parſon, any recompence foz them 

; thall not bar the Parſon. | | 

As unto the laſt pzeſtvent, the ſame was upon the matter of a Cu- 

| fom of a Modus Decimandi foz Wool : foz to pay the Tythe of Cem 


03 Yay in kinde, in ſatisfaction of Cozn, Yay and Wool, cannot be a 
ſatisfaction foz the Wool ; foz the other two were due sf common right: 
And all this appeareth in the Conſultations themſelves, which they 
thew, but under ſtand not. To which the Biſhop of London ſaid, that 
| the woꝛds of the Conſultation were, Quod ſuggeſtio prædicta materiaq; 
| in eadem contenta minus ſufficiens in Lege exiſtet, &c. ſo as materia cans 
5 not be referred to fozm, and therefoze it ought to extend to the Modus 
| Decimandi. _ 

0 
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To which J anſwered, That when the matter is inſufficiently oz 
uncertaialp alledged, the matter it ſelf faileth; foz matter ought to bs 
alledged in a good ſentence: and although the matter be in truth ſuffi- 
cient, yet if it were inſufficiently alledged, the plea wanteth matter. 
And the Load Treaſurer ſaid openly to them, that he admired that they 
would alledg ſuch things which made moze againſt them then any 
thing which had' been ſaid. And when the King relied upon the ſaid 
P2ohibition in the Regiſter , when Land is given in diſcharge of 
Tythes, the Lozd Chancelloz ſaid, that that was not like to this caſe ; 
foz there, by the gift of the Land in diſcharge of Tytbes, the Tythes 
were actually diſcharged : but in the caſe De Modo Decimandi, an an- 
nual ſum is payd ſoꝛ the Tythes, and the Land remains charged with 


oo 


the Wythes, but ought to be diſcharged by plea de Modo Decimandi : 


All which was utterly denyed by me; foz the Land was as abſolutely 


diſcharged of the Tythes in caſu de Modo Decimandi, when an annual 
ſum ought to be payd, as where Land is given: Foz all the Recozvs 
and pzeſidents of Pꝛohibition in ſuch caſes are, That ſuch a ſum had 
been always, cc. payd in plenam contentationem, ſatisfactionem & ex- 
onerationem omnium & ſingularium Decimarum, & c. And although 


that the ſum be not payd, yet the Parſon cannot ſue foꝛ Tythes in kind, 


but foz the mony : foz, as it bath been ſaid befoze, the Cuſtom and the 
ſaid Acts of Parliament (where there is a lawful manner of Tything) 
hath diſcharged the Lands from Tythes in kinde, and pꝛohibited, that 
no ſuit ſhall be foz them. And although that now (as it hath been ſaid) 
the Parſons, xc. may ſus in the Spiritual Court pro Modo Decimandi, 
vet without queſtion, at the firſt, the annual payment of mony was as 


Tempozal, as annual pzofits of Lands were: All which the King. 


heard with much patience. And the Lozd Chancellsz anſwered not to 
that which J had anſwered him in, ec. | 

And after that his moſt excellent Ma jeſtyv, with all his Conncel, hay 
foz thzee days together heard the allegations on both ſives, Be ſaid, 
That he would maintain the Law of England, and that his Judges 
ſhould have as great reſpect from all his @Subjeds as their pzedeceſſo2s 
dad had: And foz the matter, he ſaid, That fog any thing that had 
been ſaid on the part of the Clergy, that he was not ſatisfied ; and ad- 
viſed us his Judges to confer amongſt our ſelves, and that nothing be 
encroached upon the Eccleſiaſtical Juriſdiction, and that they keep 
themſelves within their lawful Juriſdiaton, without uajaft veration 


and moleſtation done to his Subjecns, and without delay oz hindering of 


Juftice. And this was the end of theſe thzee days conſultations. 

And note, That Dz.Bennet in his diſcourſe inveighed much againſt the 
opinion in 8 E.. 1 4. and in my Reports in Wrights Caſe, Tpat the Ec⸗ 
clefiaftical Judg would not allow a Modus Decimandi ; and ſaid, That 


that was the myffery of iniquity,and that they would allow it. And the 


King asked, fo2 what canſe it was ſo ſaid in the ſaid Books 2 To which 
A anſwered, that it appeareth in Linwood, who was Dean of the Arches, 
and of pꝛofound knowledg in the Canon and Civil Law, and who wzote 
in the Reign of King Henry the fixth, a little befoze the ſaid Caſe in 
8 E. 4. in his title de Decimis, cap. Quoniam propter, &c. fo. 139. b. 
Quod Decimæ ſolvantur, 8 c. abſque ulla diminutione: and in the gloſs 
it is ſaid, Quod Conſuetudo de non Decimando, aut de non bene De- 
cimando non valet. And that being wzitten by a great Canonift of 
England, was the cauſe of the ſaid ſaying in 8 E. 4. that they would 
not allcw the ſaid plea de Modo Decimandi ; foz always = —— 
E / cimandi 
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Decimandi is leſſe in value then the Tithes in ſpecie,and then the ſame 
is againſt their Canon; Quod decimz ſolvantur abſque diminutione, & 
quod conſuetudo de non plene Decimando non valet. And it ſeemed to 
the King, that that 1Book was a good Cauſe foz them in the time of 
King Edward the fourth to ſay,as they had ſat»; but I ſaid, That A did 
not relie upon that, but upon the grounds afozeſaiv, (ſcil.) Che common 
Law , Statute-Laws , and the continnall and infinite judgements 


and judiciall pzoceedings, and that if any Canon oz Conſtitution be 


againſt the ſame, ſuch Canon and Conttitution, &c. is void by the 
Statute of 25. H. 8. Cap. 19. which ſee and note: Foz all Canons, 


Conſtitutions.&c. againſt the Pzerogative of the King, the common 


Laws, Statutes, oz Cuſtoms of the Realm are void. 
Laftly, the King ſaid; That the high Commiſſion ought not fo 
meddle with any thing but that which is enozmious and exozbitant, and 


cannot permit the. ozdinary P2oces of the Eccleſtaſticall Law; and 


whtch the ſame Law cannet punith. And that was the cauſe of the in⸗ 
ſtitution of the ſame Commiſſion, and therefoze,although every offence, 
ex vi termini, is enozmions, yet in the Statute it is to be intended of ſuch 
an offence, is extra omnem normam, as Hereſte, Schiſme, Incef, and 
the like great offences: Foz the King ſaid, That it was not reaſon that 
the high Commiſſion ſhould have conuſance of common offences, but to 
leave them to Dzvinaries, ſcil. becanſe, that the party cannot have any 
appeal in caſe the high Commiſſon Hall determine of it. And the King 
thought that two high Commiſſions, foz either Pzovince one, Gould be 


ſufficient foz all England, and ns moze. 


XV. Mich. 39 and 40 Eliz. in the Kings Bench. | 
Bedell and Shermans Caſe, 


Me 39 and 40 Bliz. which is entred Mich. 40 Eliz. in the com, * 


Pleas, Rot. 6 Cantabr. the Caſe was this: Robert Bedel, Gent. 
and Sarah his wife, Farmozs of the Rectoay of Litlington in the County 
of Cambridge, bzought an Action of Debt againſt John Sherman, in the 
cuſtody of the Marſhall of the Parlhalſey, and demanded 5501. And 
declared, that the Maſter and Fellows of Clare-Hall in Cambridge, 
were ſeiled of the ſaid Reueze in fee, in right of the ſaid Colledge, 
and in June 10. 29 Eliz. by Andenture demiſed to Chriſtopher Pheſant 
the ſaid Rectozte, foz 21 pears, rendering 17 I. 15s. 5 d. and reſerving 


Rent / cozn actoꝛding to the Stafute, &c. which Rent was the ancient 
Rent, who entred into the ſaid Rectozy, and was poſſeſſed, and aſſigned 


all bis intereſt thereof to one Matthew Bite, who made his laſt Will 


and Teſtament, and made Sarab his wife his Executrix, and died; 


Sarah pzoved the Mill, and entred, and was thereof poſſeſſed as Execu⸗ 
trix, and took to huſband the ſaid Robert Bedel, by fozce whereof, they in 
the Right of the ſaid Sarah, entred, and were poſſeſſed thereof; and that 
the Defendant was then Tenant, and ſeiſed foz his life of 300 acres - 
of arable Lands in Litlington afozeſaiv,which ought to pay Tithes to the 


Recoz of Lielington, and in anno 38 Eliz. the Defendant, grano ſeming- - 


vit 200 acres parcel,8c. And that the Tithes of the ſame, did amount to 
1 501. and that the Defendant did not divide noz ſet foath the ſame from 


the 9 parts, but took and carried them away, againſt the fozm and effec 
OF. « 


John Bailies 2 
Caſe 


— 


ſame did belong to the Queen. 


of the Statute of 2 E. 6, &c. And the Defendant pleaded Nihil deber, 
and the Jury found that the Defendant did owe 55 |. and to the reſidue 


they found Nihil deber, &c. and in arreft of Judgement, divers matters 


were moved. . | 
1. Chat grano ſeminata is foo gener all and incertain, but it ought to 
be expꝛe ſled with what kinds of cozn the ſame was ſowed. 5 
2. It was moved, Af the Parſon ought. to ha ve « treble value, the 
fozieiture being by expzeſſe wozvs limit ed to none bythe Ac, o that the 


3. If the ſame did belong to the Parſon, if he ought to ſue foz the 
ſame in the Ecclefiafticall Court, oz in the Kings Tempozall Court. 

4. If the huſband and wife ſhould joyn in the Action, oz the huſband 
alone fhould have the Action, and upon ſolemn argunent at the Barre, 


and at the Bench, the Judgement was affirmed. 5 
XVI. Trinity Term 7 Jacob. in the Court of Wards. 


John Bailies Caſe. 


I was found by Mzit of Diem clauſit extremum, That the ſaid 

John Bailie, was ſeiſed of a Meſſuage oz Tenement, and of, and in 
the fourth part of one acre of land, late parcel of the Demeſne lands cf 
the Pannoz of Newton, in the County of Hereford, in his Demeſne as 
of fee, and found, the other points of the Wzit; and it was holden by 
the two chief Juſtices, and the chief Barone: ; 

1. That Meſſuagium, vel Tenementum, is uncertain ; foz Tenemen- 
— is nomen collectivum, and may contain land, oz anꝝ thing which is 

olden. i 

2. It was holden, that is was void foz the whole, becauſe that no 
Town is mentioned in the Office where the Pelluage oz Tenement, oꝛ 
the fourth part of the acre lieth, and from the Uiſne of the Pannoz upon 
a Traverſe none can come, becanſe it is not affirmed by by the Dffice, 
that they are parcel of the Pannoz, but Nuper parcel of the Pannoz, 
which implieth, that now they are nof, and it was holden by them, that 
no Melius inquirendum ſhall iflne fozth, becauſe that the whole Office 
is incertain and void. 725 


XVII. Trinity. 7 Jacobi Regis in the 
ah | Court of Wards. 


Me Attozney of the Court of Wards, moved the two chief Jufkices 
and chief Baron in this Caſe, That a man ſeiſed of lands in fee- 
fimple, covenants foz the adbancement of his ſon, and of his name, and 
blood, and p:fterity, that he will ſtand ſeiſed of them, to the uſe of him⸗ 
ſelf foz the term of his life, and after to the nſe of his eldeſt ſonne, and 
fo ſuch a woman which he ſhall marry,and to the hetrs males of the body 
of the ſon,and afterwards the father dieth,and after the ſon taketh a wife 
and dieth ; if the wife ſhall take an Eſtate foz life, and the doubt was, 
becauſe the wife of the ſon was not within the Conſiderations, and the 
nſe was limited to one who was capable (ſcil.) the ſon, and fo another 
who was not capable, and therefoze the ſon Could take an eſtate in tail 
executed. But it was reſolved by the ſaid two chief Juffices _ chief 
x Aron, 
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Baron, That the Wife ſhould take well enough: and as to the firſt 
Reaſon, they reſel ved, That the Wife was within the conſideration, 
fo the conſideration was foz the advancement of his poſterity ; and 
without a Wife, the don cannot have poſterity : alſo when the Mile 
of the Son is ſare of a'Joynture, the ſame ts foz the advancement of 
the Son, foꝛ thereby he ſhall have the better marriage. And as to the 
ſecond, it was reſolved, That the Eſtate of the Don ſhall ſappozt the 
ule to the Defendant : and when the contingent ha ppeneth, the Eſtate 
of the Son ſhall be changed accozding to the limitation, ſcil. to the 


Son and the woman, and the Peirs of the body of the don: And ſo it 
was reſolved in the Kings- Bench by Popham chief Juſtice, and the whole 


Court of the Kings. Bench, in the Reign of Queen Eliz. in Sheffields 
Caſe, fozboth points. 


XVIII. Trinit. 7 Jacobi Regis: In the Court 
of Wards. 


Sparies Cafe. 


Tz Spary, ſeiſed in fee in the right of his TUife of Lands holden of 

the Crown by Knights ſervice, had iCne by her, and, 22 Decemb. 
anno 9 Eliz. aliened to Edward L Stafford; the Miſe dyed, the ine 
of full age, the Lands continue in the hands of the Alienee, 02 his Aſ- 
ſigns; and ten years after the death of the Father, and twelve years 
after the death of the Pother, Dice is found, 7 Jacobi, finding all 
the ſpecial matter after - the death of the Pother : the Queſtion was, 
TWhether the mean pzofits are to be anſwered to the Ring? and it was 
reſol ved by the ſaid two chief Juſtices, and the chief Baron, That the 
King ſhould not have the mean p2ofits, becauſe that the Alienee was 
in by title; and until Entry the Heir hath no remedy ſoz the mean pꝛo⸗ 
fits, but that the King might ſeiſe and make Livery, becauſe that the 
Entry of the Heir is lawful by the Statate of 32 H. 8. 


XIX. Trinit. 7 Jacobi Regis : In the Court of 
Wards. 


TE was found by fozce of a Mandamus at Kendal in the Counfy of 
VVeſtmerland the 21 of December, 6 Jacobi Regis, That George 


Earl of Cumberland, long befoze his death, was ſeiſed in tapl to him 


and to the Þeirs males of his body, of the Caſtles and Pannozs of” 
Browham, Appleby,&c. the Remainder to Sir Ingram Clifford, with 
divers Remainders over in tayl ; the Remainder to the right eirs of. 
Henry Earl of Cumberland, Father of the ſaid George: and that the 


ſaid George, Earl, ſo ſeiſed by Fine and Recovery, conveyed them to 


the uſe of himſelf and Margaret his Wife foz their lives, foz the Joyn⸗ 


ture of the ſaid Margaret; and afterwards to the Peirs males of the 


body of George Earl of Cumberland, and foz want of ſachiNſae, to the 
uſe of Francis, now Earl of Cumberland, and to the Beirs males of 
his body begotten; and foz want of ſach ine, to the uſe of the right 


Heirs of the ſaid George: and afterwards, by another Andenture, 


conveyed the Fee-ſtmple to — 1 : By fozce ot which, _ — 
ce 


— —— 
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de Statute ot uſes, they. were ſeiſed-accozdivgly : and afterwards, 
30 Octob. anno 3 Jacobi, the ſaid George Earl of Cumberland dyed 
without Meir male of his body lawfully begoffen ; and further found, 
that Margaret, Connteſs of Cumberland that num is, was alive, and 
took the pꝛoſits of the pzemilles from the math of the ſaid George Earl 
of Cumberland until the taking of that inquiſition ; and further found 
the other poiats of the TUzit. 12 « rat 50 
And firſ, it was objected, that here was na dying ſeiſed found by Df/ 
fitt; and tpexefoze the Dffice ſhall be inſuEicient : But as to that, it 
was anſwerod and reſol ved, That by this Dffice the King was not ens 
titled by the common Law fog then a dying ſeiſed, oꝝ at firſt a dying the 
dap of his neath was neceſſary:- But this Dftee is to be maintained 
upon the Statute of 32 and 34 H. 8. by fozce of which no dping ſeiſed 
is requiſite, but rather the contrary, (ſcil.) Af the Land be (as this caſe 
is) conveped others tc. And ſo it was reſolved in V incents caſe, 
anno 23 Eliz. where all the Land holden in Capite was conveyed to the 
younger Don, and yet the eldeſt don was in Ward, nctwithſtanving 
that nothing deſcended. | 

The ſecond Dbjection was, It doth not appear that the E ſtate of the 
Wife continued in her until the death or the Carl, foz the Pusband 
and Wife had aliened the ſame to another; and then no pzimer ſeifin 


att de; as it ia agreed in Binghams caſe e ge 7 

An to that, it was anſwered and reſolved, That the Office: was fut 
ficient prima Facie foz the King, becauſe it isa thing collateral, and 
no point ot the Mit; and it any ſuch alienation be (which hall not 
be intended) "ton the ſame ſhall come in of the other part of the Alie⸗ 
nes hy A Monſtrans de droit; ànd the caſe at Bar is a ſtronger caſe, be- 
cauſe it is found, that the ſaid Conniteſs too the pꝛoſits of the pꝛemiſſes 
from the death ol George the Carl, until the finding of the Otkicte. 


XX. Trinity Term, 7 Jacobi: In the Court of 
W 06364420 Wards. . 


{| HP Wills Caſe. 


Hs Wills, being ſeiſed of the fourth part of the Pannoz of Wry- 
land in the County of Devon, holden of Queen Elizabeth in Soc⸗ 
age⸗tenure in capite, of the ſaid fourth part enfeoffed Zachary Iriſh 
and others, and their Heirs, ts the uſe of the ſaid Henry foz the term of 
his life, and afterwards to the uſe of Thomas Wills his ſecond ſon in 
tayl, and aſterwards to the. uſe of Richard Wills his youngeſt ſon in 
tayl.; and las default of ſuch: iſſne, fo the uſe of the right Heirs of the 
ſaid Henry : and afterwards the ſaid Henry ſo ſeiſed as aboveſaid dyed, 
thereof-ſeiſed, William Wills, being his Son and Yetriof full age; 
Thomas the: ſecond ſon entered as into his Nemainder: All this 
matter is found-by: Office, and the queſtion was, Af the King ought 
to have pzimer ſeifin in this caſe; and that Livery oz Oufter le main 
ſhall be (aedin this caſe by the Statutes of 32 and 34 H. 8. And it 
was reſol ved h the two chief Juſtices and the chief Baron; that not: 
it in this caſe be the common Law no Livery 93 Ouſter le main ſhall be 
ſued: andthat was agreed by them all by the experience and courſe of 
the Caurt. Mee 21 Eliz. Dyer 362. Al Tenant in Socage-dycth ſeiled 
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in poſſeſſion his Heir within the age of fourteen vears, he ſhall not 
ſue Livery, but ſhall have an Ouſter le main, una cum exitibus; but 
otherwiſe it is, if the Heir be of the age of fourteen years, which is 
his full age foz Docage: and therewith agreeth 4 Eliz. Dyer 213. 
And two pzeſidents were ſhewed, which were decreed in the ſame 
Court by the advice of the Juſtices Afliſtants to the Court. ok. 
One in Triniey Term, 16 Eliz. Thomas Stavely the Father enfeoff- 
ed William Strelley and Thomas Law of the Þannoz of Ryndly in the 
County of Nottingham, upon condition that they re-enfeoff the Fe⸗ 
offoz and his Mife foz {heir lives, the remainder to Thomas Stavely 
ſon and heir apparent of the Feoffoz in Fee, which Pannoz was holden 
of Queen Elizabeth in Wocage in capite: and upon conſideration, of 
the ſaving in the Statute of 32 H. 8. next after the clanſe concerning 
Tenure in Socage in chief, it was reſol ved, That noLivery oz Oufter 
le main ſhould be ſued in ſuch cafe, and the reaſon was, becauſe that 
the pꝛecedent clauſe giveth liberty to him who holdeth in Socage in 
chief, to make diſpoſition af it, either by ac executed, oz by Mill at 
his free will and pleaſure: and befoze the ſaid ad, no Livery oz Oufter 
le main ſhould be ſued in ſuch caſe : and the wozds of the Saving. are, 
Saving, cc. to the King, xc, all his Right, tc. of pꝛimer ſeiũn and 
relief, &c. foz Tenure in Socage , oz of the nature of Tenure in 
Socage in chief, as heretofoze hath been uſed and accuſtomed : But 
there was no uſe oz cuſtom befoze the Act; that the King ſhould have any 
pzimer leiſin, oz relief in ſuch caſe : and the woꝛds ſubſequent in the 
ſaid Saving depend upon the fozmer wozds, and do not give any pzimer 
ſeiſin oz relief where none was befoze. LOS gl Jas 
Another pzeſident was in Paſc. 37 Eliz. in the Book of Orders, fo, 
444. where the caſe was, that William Allet was ſeiſed of certain 
Lands in Pitſey called Lundſey, holden of the Queen in Socage in chief, 
and by Deed covenanted to ſtand ſeiſed to the uſe of his Wife foz life, 
and afterwards to the uſe of Richard his younger ſon in Fee, and dyed, 
his Heir ot fall age; and all that was found by Dffice, and it was re, 
ſolved, ut ſupra, That no Livery oz Ouſter le main ſhould be ſuęd in 
that caſe : but the doubt in the caſe at Bar was, becauſe that Henry 
the Feoffoz had a Reverſion in Fee, which deſcended to the ſaid V Vile 
liam his eldeſt ſon. 2257 1 


XXI. Trinity Term, anno 7 Jacobi Regis. 175 
The Caſe of the Admiralty. 


A Bill was pzeferred in -the Star · Chamber againff @ir Richard 

Hawkins Uice. Armiral of the County of Devon: and was char⸗ 
ged, that one William Hull and others were notozious Pirats upon the 
High „ and ſhewed in certain, what Piracy they had committed: 
the ſaid dir Richard Hawkins knowing the ſame, did them receive, abet 
and comfazt within the body of the County, and foz bzibes and rewards 
ſaffered them to be diſcharged. And what offence that was, the Court 


referred to the conſideration of the two chief Juſtices and the chien 


Baron, who heard Councel of both ſides divers daps at Serjeants 
Ann. | | 

And ſirſt, it was by them reſolved, that by the Common Law the 
Admirals ought not to meddle with any thing dons within the Realm, 
but onely with things done upon the 2 and that appeareth my 
25 2 


The Caſe of the 
Admiralty. : 


Statute of 13 R. 2. cap. 5. by which it appeareth, that fach was 
the Common Law in the time of Ring Eder. the third, and therewith 
anreeth' the wtatute of 2 H. 4. cap. 11. and ehe Statute of 15 H. 2. 
cap. 3 That becanſe the Admirals and their Deputies encroach to 
themſelves divers Juriſdictions and Franchiſes moze then they ought 
to have, Be it enacted, that all Contracts, Pleas and Complaints, and 
all ofher things ariſing within the bodies of. the Counties as well by 
Land as by Mater, as alſo of Wzeck of the Dea, the Aunmral Court 
chal not have any conuſance, power, oz jurilyiction, ec. Nevertheleſs 
of the veath of a man, and of Payheme done in great'Ships, being in 
main ffream of great Rivers, onely below the B2idges nigh to the 
a, und nat in other places of the ſame Rivers; and to atreſt Ships 
in the great Flotes foz the great Uoyage of the King and of his Realm: 
and by the Statute of 2 Hl. 5. cap. 6. the Admirals of the King of 
England have done and uſed reaſonably, accozding fo the *nctent Law 
and Custom, upon the main Sea. Des the Statute of 5 EZ. cap. 5. 
And alt this —_— to be by the common Law: and with that a⸗ 
Teeth Stamford, fo. 31. And if a man be killed oz flain within the 
Arms of the dea, where a man may ſee from the one part ot the Land 
to the other, the Cozoner thall enquire of it, and not the Avmiral, 
becariſe that the Country may well know it: and he boncheth 8 E. 2. 


2. It was reſolved, that the ſaid Statutes are to be intended of a 
power to hold Plea, and not of a poder to award execution, (ſcil.) de 
juriſdictione tenendi placiti, non de juriſdictione exequendi : Foz not- 
withtamving the ſaid Statutes, the Judg of the Avmiralty: may do ex- 
ecution within the body of the County: and therefoze in 19 H. 6. 7. 
the cale was, W. T. at Southwark affirmed a Plaint of Treſpaſs tn 
the Court of Admiralty befoze the Steward of the Earl of Hunting- 
ton againſt J. B. of a Treſpaſs dons upon the High ea, upon which 
ived a Citation to cite the ſatd J. B. to appear befoze the ®teward a- 
fozeſaid at the common day then next enſaing, direced to P. who ſer ved 
the ſaid Citation: at which nan the ſaid). B. made default: and the 
uſage of the Court is, that if the Defendant maketh default, he ſhall 
be amerced by the diſcretion vf the @teward, to the uſe of the Plain- 


tiff; The which J. B. foz his default afozeſaid, was amerced to twenty 


marks; whereupon command was made fo the ſaid P. as Miniſter of 
the Court afozeſaty, to take the goods ot the ſaid J. B. to make agreey 
ment with the befozeſaid W. T. by fozce of which he foz the ſaid twenty 
marks took five Cows, and an hundzed ſheep, in execution fo; the mony 
afozeſa(d, in the County of Leiceſter, And there it is holven"by New- 
ton, and the whole Court, that the Statutes reffrain the power of the 
Court of Admiralty to hold Plea of a thing done within the body of 
the Connty, but they do not refrain the execution of the ſame Court 
to be ſerved upon the Land: foꝛ it may be that the party hath not any 
thing upon the Dea, and then it is reaſon to have it upon the Land: 
and if lach a Defendant have nothing wherewithall to make agree- 
ment, they bf the Court have power to take the body of ſuch a Defen- 
vant upon the Land in execution. LK | 

| Jn 
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In which caſe theſe paints were obſer ved: | | = 
r. Althongh that the Court of Admiralty is not a Court of Recozy, 
becauſe they pꝛoceed there accozding to the Civil Law, (ſee Brook, 
Error 77. act.) yet by cuſtom of the Court they may amerce the De⸗ 
fendant foz his default by their diſcretion. | | 
2. Chat they may make execution fog the ſame of the goods of the 
4M Defendant in eorpore Comitatus : and if he bath not goods, then they 
8 may arreſt the body of the Defendant within the body of the County. 
: © But the great Tuielfion between them was, Af a man committeth 8. ,. -oln 
Piracy upon the Dea, and one knowing thereof, receiveth and com- reſolved 8 Eli. 
fozteth the Defendant within the body of the County? if the Admiral Dyer per curi- 
and other the Commilioners,- by fozce of the Ad of 28H. 8. cap. 16. , which is 
may pzoceed by Indicment and conviction againſt the Receiver any — —_ 
Abettoz, in as much as the offence of the Accellary hath his begining Bork 
within the body of the County? 2 | 
And if was refolved by them, that ſuch a Receiver and Abeffoz by 
the common Law could not be indicted oz convicted, becauſe that the 
common'Law cannot take conuſance of the oziginal Offence, betauſo 
that is done out of the Juriſdiction of the common Law 1 and by conſe⸗ 
quence, where the common Law cannot punich the pꝛincipal, the ſame 
chall nat puniſh any one as accelſary th ſuch a boch bar And there⸗ 
foze Coke chief Juſtice repozted to them a Cafe which in Suffolk in 
anno 28 Eliz, where Butler and others upon the Sea, next to the Town 
of Layſtaft in Suffolk, robbed divers of the Mueens ſubjects, and ſpoyl- 
ed them of their goods, which goods they bzought into Norfolk; and 
there they were appzebended, and there bzought befoze me, thena Jus 
ſtice of the Peace within the ſame County, whom A examined, and in 
the end they confefſed a cruel and barbarous Piracy, and that cho 
goods which then they had with them, were part of the goods whi 
” they had robbed from the Queens ſubjects upon the High Sea: and I 
was of opinion, that in that caſe it could not be Fetony ＋ by 
the common Wa, becauſe that the ozigina] act, (fcil.) the taking of 
them. was not any offence whereof the common Law taketh knowlevg ; 
and by conſequence, the bʒinging of them into a County could nof make 
the ſame Felony puniſhable by our Law ; and it is nat like, where x: 


ſtealeth gaods in one County, and bzings them into another, there 
may be indicted of Felony in any of the Counties, becaufe that the 92 
ginal act was Felony, whereof the common Law taketh knowledg ; 
aud yet 3 J committed them to the Gaol, until the com 
ing of the Juſtices of Aſſiſes, And at the next Alliſes the Opinion ar 
Wray chief Auſtice, and Periam Juſtices of Aſſiſe, was, That fox ag 
much as the common Law doth not take notice of the dziginal Oflente, 
the bzinging of the gopds ffoln upon the Sea into a County, did nat 
make the ſame puniſhable at the common Law: and therenpon they 
wers committed to Dir Robert Southwell, then Uice-Avmiral of the 
ſaid Connties': and this in-effect agrees with Lacies caſe, which {ce:in 
my Reports cited in Binghams caſe in the 2 Reports 93. and in Con- 
ſtables caſe, C 5. Reports 107, 
Dee the Piracy was Felony, the Bock of 40 Aſſiſ. 25, by Schard. 
| where a Maſter 02 Captain of a Ship, together with ſome Engliſhmen, 
robbed the Kings ſajects upon the Yigh Seas; where he ſaith, | 1 f 
was Felony in the Norman Captain, and Treaſon in the Engliſhmen 
| bis companigns ; and the reaſon of the ſaid caſe mas, becanfe the Nor- 
mans were not then under the Obedience and Allegtance of the * 


U 
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7 of England (foz King John loft Normandy) and foz that cauſe Piracy 
was but Felony in the Norman, but in the Engliſh, who were under the 
Obedience and Allegiance of the King of England, the ſame was ad- 
judged Treaſon, which is to be under ſtood of Pettit Treaſon, which 
was High Lreaſon befoze : and therefoze in that caſe, the Pirates be- 
ing appzebended, the Norman Captain was hanged, and the Engliſh : 
men were hanged. and. dzawn, as appeareth by the ſame Book: ſee + 
Stamford 10. : | 157 a 
And ſome objected, and were of opinion, Chat Treaſons done out of 
the Realm might have bin determined by the common Law; but truly 
> the ſame could not be puniſhable, but onely by the Civil Law befoze the 
-- -*-» Admiral, oz by Ac of Parliament, as all Fozeign Treaſons and 
Felonies were by the common Law: and therefoze where it is declared 
dbu the Statute of 25 E. 3. That adherence to the Enemies of the King 
within England, oz elſewhere, is Treaſon, the ſame ſhall be fryed by 
the common Law : but where it is done out of the Realm, the Dffen- 
do3 ſhall not be attainted but by Parliament, until the Statute of 3; 
H. 8. cap. 2. although thattthere are Opinions in ſame. Books to the 
contrary : ſee 5 R: 2. Quare impedit, &. 3 


XXII. Trinit. 7 Jacobi Regis : In the Common- 
Pleas. : 


Pettus and Godſalves Caſe. 


a Fine levysd Trinity Term, anno quioto of this King, between 
John Pettus Eſq; Plaintiff, and Roger Godſalve and others, De- 
foꝛceants of the Pannoz of Caftre, with the appurtenances, xc. in the 
County of Norfolk, where in the third pzoclamatton upon the Foot of the 
ſame Fine the ſaid pꝛoclamation is ſaid to have been made in the fixth 
pear of the King that now is, which onght to have been anno quinto of 
the Ming: and whereas upon the Foot of the ſame Fine, the fourth 
pꝛoclamation is altogether left ont, becauſe npon the view of the pzo- 
tlamations upon Dorſis, upon Recozd, nat finis ejuſdem Termini per 
Jufticiarias, remaining with the Chyzographer, and the Book of the 
ſaid Chyzography, in which the ſaid pzoclamattons wers firſt entered, 
it appeareth, that the ſaid pzoclamations were rightly and duly made, 
Fherefoze it was avjudged, that the Ezro2s oz defeds afozeſaiv ſhould be 
amended, and made fo agree as well with the pzoclamation upon Re- 
cozd of the ſaid Fine, and Entry of the ſaid Book, as with the other 
pꝛotlamations in Dorſis ſuper pedes aliorum finium of the ſame Term: 
and this was done upon the motion of Haughton Serjeant at Law. 


XXIII. Mich. 7 Jacobi: In the Court of Wards. 


Sammes Caſe. 


1 being ſeiſed of Grany Mead by Copy of Court Roll ot 

the Pannoz of Tolleſham the great, of which Sir Thomas Becking- 

bam, gc. and held the ſame of the King by Knights ler vice in capite; 

Hit Thomas by his Deed indented, dated the 22 of December jn the | 
firſk | 


Sammes 
Cale. 


firft year of King James, made between him ok the one part, and the ſaid 
John Sammes and George Sammes Bon and Heir apparent of the ſatd 
John of the other part, did bargain, ſell, grant, enfeoff, releaſe, and 
confirm-unto the ſaid John Sammes the ſaid Mead called Grany' Mead, 
to have and to hold the ſaid Mead unto the ſaid John Sammes and George 
© Samimes, and their Heirs and Aſſigns, to the onely uſs and behoof of 
the ſaid John Sammes and George Sammes, their Heirs and Alligns 
fo2 eber: and by the ſame Indenture Sir Thomas did'/covenant with 
John. and George, to make farther aſſurance to Joha and George, any 
their Heirs, to the uſe of them and their Yeirs, and Liverp and Seifin 
was made and delivered accozding to the true intent of: the ſaid Anden⸗ 
tures of the within mentioned pꝛemiſles to the uſes within mentioned. 
John Samines the Father dyeth, George Sammes his Son and Heir 
being within age, the Queſtion was, Whether George Sammes ſhould 
— in Ward*to the King oz no? And in this caſe thzee points were re⸗ 
ol ved: WT | 
1. Foz as much as George was not named in the pꝛemiſſes, he can- 
not take by the Habendum; and the Livery made accozving to the in- 
teat of the Indenture, doth not give any thing to George, becanſe the 
Indenfure as to him is voyd : but although the Feoffment be good onely 
to John and his Yeirs, vet the uſe limited to the uſe of John and George, 
and their Yeirs, is good. 2 
2. If the Eſtate had been conveyed to John and his Heirs by the Re- 
leaſe oz Confirmation, as it well may be to a- Tenant by Copy of 
Court Roll, the uſe limited to them is good: foz upon a Releaſe which 
creates an Eſtate, a uſe may be limited, oz a Rent reſerved without 
queſtion; bat upon a Releaſe oz Confirmatton, which enares by way 
of Mitter le droit, an uſe cannot be limited, 03a Nent reſerved. 
But the third was ol greater doubt, If in this taſe the Father and 
Son were Joynt-tenants, oꝛ Tenants in common 4 Foz it was object- 
ed, when the Father is onely enfeoffed to the onely'nſe of him and his 
Son, and their Heirs in the Per, that in this caſe, they ſhall be Te⸗ 
nants in common. Wy the FeofEment the Father is in by the common 
Law in the Per, and then the limitation of the uſe to him and his Won, 
and to their Heirs, cannot de veſt the Eſtate, which was veſted in him 
by the common Law, out of him, and veſt the Eſtate in him in the Poſt 
by fozce of the Statute, accozding to the limitation of the uſe: and 
therefoze, as to one moyety, the Father ſhall be in by fozce of the Feoff- 
ment in the Per, and the Bon, as fo the other moyety, chall be tn by 
fozce of the Statute, accozding to the limitation of the uſe in the Poſt, 
and by conſequence they ſhail be Tenants in common. But it was an- 
ſwered and reſolved, That they were Joynt⸗tenants, and that the Don 
in the Caſe at Bar ſhould have the ſaid Gzange by the Sur vi voz: foz 
if af the common Law A. had been enfeoffed to the uſe of him and B. 
and their Heirs, although that he was onely ſeiſed of the Land, the uſe 
was jopntip to A. and B. Foz a uſe ſhall not be ſuſpended oz extina by 
a ſole ſeifin, oz joynt ſeiſin of the Land : and therefoze if A. and B. be 
enfeoffed to the nſe of A. and his Heirs, and A. dyeth, the entire nſe 
ſhall deſcend to his Heir: as it appeareth in 23 H. 7. 6. in Stoners 
Cate: and by the Statute of 27 H. 8. cap. 10. of Uſes, it appeareth, 
That when ſeveral perſons are ſeiſed to the uſe of any of them, that the 
Eſtate chall de executed accoꝛding to the uſe, ; | 
And as to that which was ſaid, That the E kate of the Land which 


the Father hath in the Land, as to the moyetyof the uſe which he os 
| e 
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ſelf hath, chall not be de veſted out of him: To that it was anſwered 
and reſol ved, That that ſhall well be: foz if a man maketh a Feoff- 
ment in Fee to one, to the uſe of him and the Heirs of his body, in this 
caſe, fo2 the benefit of the iſſue, the Statute accoꝛding to the limitation 
of the uſes, de veſts th: E ſtate veſted in him by the common Law, and ex 
etutes the ſame in himſelf by fozce of the Statute; and pet the ſame is 
out of the woꝛds of the Statute of 27 H. 8. which are, Where any 
perſon, ac. ſtand oꝛ be ſeiſed, xc. to the uſe of any other perſon ; and 
yere he is ſeiſed to the uſe of himſelf : and the other clauſe is, Where 
divers and many perſons, tc. be joyntly leiſed, ec. to the. uſe of any 
of them, gt. and in this caſe A. is ſole ſeiſed: But the @tatute of 27 
H. 8. hath been always benefictally expounded, to ſatisſie the intention 
of the parties, which is the direction of the uſes accozding to the Rule 
of the Law. o ik a man, ſeiſed of Lands in Fce-fimple, by Deed 
covenknt with another, that he and his Peirs will ſtand ſeiſed of the 
ſame Land, to the uſe of himſelf and the Heirs of his body, oꝛ unto the 
uſe of himſelf fo2 life, the remainder over in Fee; in that caſc, by the 
operation of the Statute, the Eſtate which he hath at the common Law 
is deveſted, and a new Eſtate veſfed in himſelf, accoꝛding to the limi⸗ 
tation of the uſe. And it is to be known, that an uſe of Land (which 
is but a pernency of the p2ofits) is no new thing, but part of that 
which the owner of the Land had: and therefoze, if Tenant in Bor- 
rough-Engliſh, ez a man ſeiſed of the part of his Mother, maketh a 
Feoffment to another without conſideration, the younger Son in the 
one caſe, and the Heir on the part of the Pother on the other, hall 
have the uſe, as they ſhould havs the Wand it ſelf, if no Feoffment had 
been made: as it ts bolden in 5 E. 4.7. See 4 and 5 Phil. and Mar. 
Dyer 163. Do if ag man maketh a Feoffment unto the uſe of another 
in tayl, and afterwards to the uſe of his right Yeirs, the Feoffoz hath 
the Reverſion of the Land in him; foz if the Donee dyeth without 
iſe, the Law giveth the uſe, which was part ol the Land, to him: and 
ſo it was reſolved; Trinity, 31 Eliz. between Fenwick and Milford in 
the Kings-Bench. @o in 28 H.8. Dyer 1 1. the Lozd Roſles Caſe : 
A man ſeiſed of one Acre by P2tozity, and of another Acre by Poſte⸗ 
riozity, and makes a Feoffment in Fee of both to his uſe : and it was 
adjudged, that althongh both paſs at one inftanf, vet the Law ſhall 
make a P3io2ity of the uſes, as if it were of the Land it ſelf : which 
pꝛoves, that the uſe is not any new thing, foz then there ſhould be no 
Paiozity in the Caſe : See 13 H. 7. b. by Butler. 

Do in the Caſe at Bar, The uſe limited to the Feoffee and another, 
is not any new thing, but the pernancy of the old pzofits of the Land, 
which well may be limited to the Feoffee and another jopntly: But if 
the uſe had been onely limited to the Feoffee and his Þeirs, there, be- 
cauſe there is not any limitation to another perſon, nec in præſenti, nec 
in futuro, he ſhall be in by fozce of the Feoffment, 

And it was reſolved, That Joynt-tenants might be ſeiſed fo an nſe, 
although that they come to it at ſeveral times: as, if a man maketh a 
Feoffment in Fee to the uſe of himſelf, and to ſuch a woman, which 
he hall after marry, foz term of their lives, oz in tapl, oz in fee: in 
this caſc, if after he marryeth a Wife, ſhe ſhall take joyntly with him, 
although that they take the uſe at ſeveral times, foz they derive the uſe 
out of the ſame fountain and Freehold, ſcil. the Feoffment : Dee 
17 Eliz. Dyer 340. So if a Diſſeiſin be had to the nſe of two, and one 
of them agreeth at one time, and the other at another time, they ſhall 
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be Joynt-tenants ; but otherwiſe it is of Estates which paſs by the 
common Law : and therefoze if a Gzant be made by deed to one man 
foz term of life, the Kemainder to the right Yeirs of A. and B. in 
Fee, and A. hath iſſue and dyeth, and afterwards B. hath idue and 
dyeth, and then the Tenant foz life dyeth , in that caſe the Heirs of 
A. and B. are not Joynt-fenants, noz ſhall joyn in a Scire facias to exe⸗ 
cute the Fine. 24 E. 3. Joynder in Action 10. becauſe that although 
the remainder be limited by one Fine, and by joynt wozds, yet be- 
cauſe that by the death of A. the Remainder as unto the moyety veſted 
in his Heir, and bythe death of B. the other moyety veſted in his Heir 
at ſeveral times, they cannot be Jopnt tenants: But in the caſe of a 
uſe, the Pusband taketh all the uſe in the mean time; and when he 
marryeth, the Wife takes it by fozce ot the Feoffment_ and the limita⸗ 
tion of the nſe joyntly with him, foz there is not any fraction and ſeve- 
ral veſting by parcels, as in the other caſe, and ſach is the difference. 


See 18 E. 3. 28. And upon the whole matter it was reſolved, That 


becauſe in the pzincipal caſe the Father and don were Jopnt⸗tenants 
by the oziginal purchaſe, that the Son having the Land by Sur vi voz, 
ſhould not be in Ward : and accozdingly it was ſo decreed. 


XXIV. Paſc. 39 Eliz. Rot. 233. In the Kings-Bench. 


Collins and Hardings Caſe. 


e Caſe between Collins ahb Harding was, A man ſeiſed of Wands 

in Fee, and alſs of Lands by Copy of Court Roll in Fee, ac- 
cozding to the Cuſtom of tye Bannoz, made one entire Demile of the 
Lands in Fee, and of the Lands holden by Copy. accozding to the 
Cuſtom, to Harding foz years, rendering one entire Rent : and ak⸗ 
terwards the Leſſoz ſurrendered the Copyhold Land to the uſe of Collins 
and his Þeirs : and at another time granted by Deed the Reverſton 
of the Freehold Lands fs Collins in Fee, and Harding attozned ; and 
afterwards foz the Rent behinde, Collins bzonght an Action of Debt fog 
the whole Rent: And it was objected, That the reſervation of the 
Rent was an entire contract, and by the Act of the Leſſee the ſame 
cannot be appoztioned : and therefoze if one demiſeth thzee Acres, ren- 
dering 3s. Rent, and afterwards bargaineth and ſelleth, by Deed in- 
dented and inrolled, the Reverſion of one Acre, the whole Rent is 
gone, becauſe that the Contract is entire and cannot be ſevered by the 


Act of the Lefſoz: Alſo the ellee by that hall be (abject to two 


Fealties, where he was ſubject but to one befoze. 

As to theſe points, it was anſwered and reſolved, That the Contract 
was not entire, but that the ſame by the Act of the Leſſoz, and the aſ- 
ſent of the Leſſee, might be divided and ſevered : foz the Rent is inci⸗ 
dent to the Reverſion, and the Reverſion ts ſeverable, and by conſe⸗ 
quence the Rent alſo : fo acceſſorium ſequitur naturam ſui principalis, 
and that cannot be ſevered oz divided by the aſſent of the Leſſee, oz ex- 
pꝛels attoznment, oz implyed by fozce of an Act of Parliament, to 
which every one is a party, as by fozce of the Statute of Jnrolments, oz 
of Uſes, xc. And as fo the two Fealties, to that the Leſſee ſhall be 
ſubject, although that the Rent ſhall be extinct : foz Fealty is by ne⸗ 
ceſſity of Law incident to the Reverſion, and fo every part of it; but 
the Rent ſhall be divided pro rata 1 : and ſo it was 3 

nd 


* 


_ 


Mich. 7 Jacobi 
Regis. © 


And it was alſo avjudged, That although Collins cometh to the Res 
verſion by ſeveral Conveyances, and at ſeveral times, vet he might 
bzing an of Debt foz the whole Kent. Hill. 43 Eliz. Rot. 243. 
Weſt and Laſſels Caſe: A man made a Leaſe foz years of certain 
Lands, and afterwards de vileth the Reberfion of two parts to one, he 
ſhall have two parts of the Rent; and he may have an Action of Debt 
foz the lame, and have Judgment to recover. Hill. 42 Eliz. Rot. 108. 
in the Common- Pleas, Ewer and Moyls Caſe : Che De viſee of the Ke- 
verſion of part ſhall avow foz part of the Nent, and ſuch Avowzy ſhall 
be good and maintainable. | 25 

Note well theſe Caſes and Judgments, foz they are given upon gꝛeat 
reaſon and conſideration, foz otherwiſe great inconvenience would en- 
ſue, if by ſeverance of part of the Keverfion, the entire Rent ſhould 
be loſt: and the opinion repozted by Ser jcant Bendloes, in Hill. 6 and 
7 E. 6. to the contrary, nihil valet, (ſcil.) That the Kent in tach caſe 
wall be loft, becauſe that no contrac can be appozttoned, which is not 
Law: Foz, 1. A Rent reſerved upon a Leaſe foz years is nmze then 
a-Confrac, foz it is a Reat-ſervice. 2. It is incident to the Rever- 
ſion which is ſeverable. 3. Upon recovery of part in Waſte, oz ap- 


on entry in part foz a fozfeiture, oz upon ſurrender of part, the Rent is 


appoztionable. ' , 


25. Note; It was adjudged 19 Eliz. in the Kings-Bench , That 
where one obtained a Prohibition upon Pꝛeſcriptien de Modo Deci- 
mandi, by payment of a certain ſum of mony at a certain day; upon 
which ICne was taken, and the Jury found the Modus Decimandi by 
payment of the ſaid ſum, but that it had been payd at another dap: 
and the Caſe was well debated, and at the laſt it was reſolved, Chat 
no Conſultation ſhould be granted; foz although that the day of pay- 
ment be miſtaken, yet it appeareth to the Court, that av CTythes in 
kinde were dae, foz which the ſait was in the ſpiritual Court ; and the 
Tryal of the Cuſtom de Modo Decimandi belongeth to the Common 
Law, and a Conſultation ſhall not be granted where the Spiritual 


Court hath not Juriſdiction ot the Cauſe : Tanfield, chief Baron, bath 


the Repozt of this Caſe. 


XXV. Mich. 7 Jacobi Regis. 


[ N an EjeRione Firmæ, the Uzif and Declaration were of two parts 
of certain Lands in Hetherſet and Windham in Norfolk, and doth 
not ſay in two parts, in thzee parts to be divided; and yet it was good 
as well in the Declaration as in the Mzit: foz without queſtion the 
Wait is good, de duabus partibus, generally, and ſo is the Regifter. 
Ser 4 E. 3. 162. 2 E. 3. 31. 2 Aſſiſ. 1. 16 Aſſiſ. 12. 10 B. 3. 311. 
11 Aſſ. 21. 11 E. 3. Bre. 478. 9 H. 6. 36. 17 E. 4. 46. 19 E. 3. Bre. 
244. And upon all the ſaid Books it appeareth, that by the intendment 
and conſtruction of the Law, when any parts are demanded without 
thewing in how many parts the whole is divided, that there remains 
but one part not divided: As if two parts are dentanded, thore remains 
a third part; and when three parts are divided, thaee remains a fourth 
park, cc. But when any demand is of other parts in other fozm, there 
bs ought to ſhew the ſame ſpecialty : as if one demandeth thzee _ of 
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five parts. oz four parts of ſir, xc. And accoꝛding to this difference it 
was ſo reſolved in Jourdens Caſe in the King:. Bench: and accozvingly 
Judgment was given in this Term in the Caſe at Bar. 


XXVI. Mich. 7 Jacobi Repis: in the Common- 
| 7 ' Pleas. 


Muttons Caſe. 


A FJ Aaion upon the Caſe was bzought againſt Mutton, foz calling 
of the Plaintiff, Sorcerer and Inchantor, who pleaded Not · guilty; 
and it was found againſt him to the damages of 6d. And it was holden 
by the whole Court in the Common Pleas, that ns Adion lieth foz the 


ſaid wozds : foz Sortilegium eſt rei futuri per ſortes exploratio : Et 
Sortilegus five Sortilegiſta eſt qui per ſortes futura prænunciat. Jn- | 
chauntry eſt verbis aut rebus adjunRis aliquid præter naturam moliri : | 


whereof the Poet ſaith, 
Carminibus Circes ſocios mutavit Ulyſſis. 


Dee 45 E. 3. 17. One was taken in Southwark with the Yead and 
Uiſage of a Dead man, and with a Bock of Hozcery in his Pail : 
and he was bzought into the Kings-Bench befoze Knevet Juſtice, but no 
Jnvictment was framed againſt him: fo2 which the Clarks made him 
ſwear, that he ſhonld never after commit any ©ozcery; and he was 
ſent fo pziſon : and the Bead and the Book were burned at Tuthill, at 
the charges of the Pꝛiſoner. And the ancient Law was, as it appear- 
eth by Britton, that thoſe who were attainted of Sozcery were burned ; 
but the Law is not ſuch at this day, but he who is conviced of ſuch im⸗ 
poſture and deceit ſhall be fined and impꝛiſoned. And it was ſaid, that 
it was adjudged, That if one calleth another Witch, that an Action 
will not lie, foz it is too general: Ec dicicur Latine Venefica: But if 
one ſaith, She is a Mitch, and hath bewitched ſuch a one to death, an 
Action upon the Cale lieth, if in truth he be dead. Conjuration is de- 
rived of theſe wozds, Con and juro : Et propria dicitur quando multi 
in alicujus pernitiem jurant : And in the Statute of 5 Eliz. cap. 16. it is 
taken foz Invocation of any evil and wicked Spirits, i. eſt conju- 
rare verbis conceptis aliquos malos & iniquos ſpiritus ; the ſame is made 
Felony : But Witchcraft, Anchantment, Charm, oz @ozcery, is not 
felony, if not by them any perſon be killed oz dyeth.©o that Conjurati⸗ 
on eſt verbis conceptis compellere malos & iniquos ſpiritus aliquod facere 
vel dicere, &c. But a Witch, who wozks any thing by any evil ſpirit, 
doth not make any Conjuration oz Invocation by any powerful names 
of the Devil, but the wicked ſpirit comes to her familiarlp, and thers- 
foze is called a Familtar ; But if a man be called a Conjurer, oz a 
Witch, he ſhall not have any Adion upon the Caſe, unleſs that he 
faith, That he is a Conjurer of the Devil, oz of any evil oz wicked 
ſpirit : oz, that one is a Witch, and that ſhe bath bewitched any one to 
death, as is before ſaid. 

And note, that the firſt Statute which was made againft Conjuras 
tion, Witchcraft, Dozcery, and Jachantment, was the Ag of 33 H. 8. 
cap. 8. and by it they were Felony in certain caſes ſpecial ; but that 
Act was repealed by the Statute of 1 E. 6. cap. 12. 


L 2 Mick, 


I ; Sir Allen Percies 
Caſe. 


XXVII. Mich. Term, 7 Jacobi Regis: In the Court 
of Wards. | 


ir Allen Percies Caſe. 


Ir John Fitz and Bridget his Wife, being Tenants foz life of a Te- 
8 nement called Ramſhams, the remainder to Sir John Fitz in tail, 
the remainder to Bridger in tail, the Ne ver ſton to Sir John and his 
Peirs: Sir John, and Bridget his Wife, by Andenture demiſed the 

2 (aid TLenement to William Sprey faz divers years yet to come, except all 
Trees of Timber, Daks and Alhes, and liberty to carry them away, 
rendering Rent, and afterwards Sir John dyed, having iflue Mary 
his daughter, now the Wife of Sir Allen Percy Knight ; and after⸗ 

> warts the ſaid William Sprey demiſed the ſame Tenement to Str Allen 
fozſeven years : The Queſtion was, Whether Sir Allen, having the 
immediate inheritance in the right of his Wife, erpscant upon the | 
Eſtate foz the life of Bridget, and alſo having the poſſefſton by the ſaid b 
Demiſe, might cut down the Timber Trees, Oaks, and Alhes : 
And it was objeded, that he might well do it: fo2 it was reſolved in 
Saunders Caſe, in the fifth part of my Reports, fo. 12, That if Leſſee 
foz years, oz foz life, aſſigns over his term oz Cate unto another, ex⸗ 
cepting the Pines, oz the Trees, oz the Clay, ec. that the exception is 
voyd, becauſe that he cannot except that which he cannot lawfally take, 
and which doth not belong unto him by the Law. But it was anſwered 4 
and reſolved by the two chief Juffices, and the chief Baron, That in N 
the Caſe at Bar, the Exception was good without queſtion, becanſe . 
that he who hath the Inheritance, joyns in the Leaſe with the Leſſee foz : 
life. And it was further reſolved, That if Tenant foz life Leaſeth fog 0 ; 
years, excepting the Timber Trees, the ſame ts lawfully and wiſely 
done: fo2 otherwiſe, if the Leſſee oz Aignee cutteth down the Trees, 
the Tenant foz life ſhould be puniſhed in Maſte. and ſhould not have 
any remedy againſt the Leſſee foz years : and alſo if he demiſeth the 
Land without exception, be who hath the immediate Eſtate of Inheri⸗ 
tanco, by the aſſent of the Leſſee, may cut down all che Timber Trees, 
which when the term ended, all ſhould be waſted, and then the Tenant [ 
fo2 life ſhould not have the Boots which the Law giveth him, noz the T 
pawnage and other pzofits of the ſaid Zrees, which he lawfully might ; 
take: But when Tenant foz life upon his Leaſe ercepteth the Trees, ; 
if they be cut down by the Leſſoz, the Leſſee oz Aſſignee ſhall have an 
Action of Treſpaſs, Quare vi & armis, and ſhall recover damages ac⸗ 
coꝛding to his lols. 

And this caſe is not like to the ſaid caſe of Saunders, which was af- 
firmed to be good Law; fo2 there the LeCee aſſigned over his whole 
intereſt, and thercfoze could not except the Pines, Trees, and Clay, 
tc. which he had not but as things annexed to the Land: and therefoze 
he could not have them when he had departed with his whole intereſt, 
noz he could not take them either foz Reparations oz otherwiſe : But 
when Tenant foz life Leaſeth ſez years, except the Timber Trees, the 
ſame rematneth pet annered to his Freehold, and he may command the 
Leſſce to take them foz neceſſary Reparations of the Youſes, And in 
the ſaid caſe of Saunders, a Judgment is cited between Foſter and Miles 

Plaintiffs, 
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Plaintiffs, and Spencer and Bourd Defendants, That where Leſffee foz 


years aſſigns over his term, except the Trees, that Waſte in ſuch 
caſe ſhal be bꝛought againſt the Aſſignee, but in this caſe without queſti⸗ 
on Maſte lieth againſt the Tenant foz life, and ſo there is a ditker⸗ 


ence, Ec. 


XXVIII. Mich. Term, 7 Jacobi Regis : In the Court 


of Wards. 
Hulmes Caſe. 


Tu Ring (in the right of his Dutcby of Lancaſter) Lo2d : Richard 
Hulm (ſeiſed of the Mannoz of Male in the County of Lancaſter, 
holden of the King as of bis Dutchy by Kaights ſervice) Peſne : and 
Robert Male (ſeiſed of Lands in Male, holden of the Meln as of his 
ſaid Pannoz by Knights ſervice) Tenant. Richard Hulm dyed; after 
whoſe death, 31 Hen. the eight, it was found, that he dyed ſeiſed of the 
ſaid Penalty, and that the ſame deſcended to Edward his Don and Heir 
within age, and found the Tenure afozeſaid, xc. And during the time 
that he was within age, Robert Male the Wenantf dyed; after which, in 
anno 35 f. 8. it was found by Office, That Robert Male dyed ſeiſed 
of the ſaid Tenancy peravail, and that the ſame deſcended to Richard 
his Son and Heir within age, and that the ſaid Tenanc was holden 
of the King, as of his ſaid Dutchy, by Knights ſervice z whereas in 
truth the ſame was holden of Edward Hulm, then in Ward of the King, 
as of his Penalty : foz which the King ſeiſed the Ward of the Heir of 
the Tenant. And afterwards, anno quarto Jacobi Regis that now is, 
after the death of Richard Male, who was lineal Heir of the ſaid Robert 
Male, by another Office it was found, That the ſaid Richard dyed ſeiſed 
of the ſaid Tenancy, and held the ſame of the King, as of his Dutchy, 
by Knights ſervice, his Heir within age: whereupon Richard Hulm, 
Coſin and Heir of the laid Richard Hulm, had pzeferred a Bill to be 
admitted to his Traverſe of the ſaid Office found in quarto Jacobi Re- 
gis: And the Nneffion was, Whether the Dffice found in 35 H. 8. 
be any eſtoppel to the ſaid Hulm, to Traverſe the ſaid laſt Office? oz if 
—_ the ſaid Hulm ſhould be dziven firſt to Traverſe the Dffice of 
35 H. 8. | 

And it was objected, That he ought firſt to Traverſe the Dffice of 
35 H.8. as in the Caſe of 26 E. 3.65. That if two Fines be levyed 
of Lands in ancient Demeſn, the Lozd of whom the Land is holden 
ought to have a Wit of Deceit to reverſe the firſt Fine; and in that 
the ſecond Fine ſhall not be a Bar: And that the firſt Dffice ſhall 
ſtand as long as the ſame remains in fozce. | 

To which it was anſwered and reſolved by the two Chief Juſtices 
and the Chief Baron, and the Court of Wards, That the finding of 
an Dffice is not any eſtoppel, fe2 that is but an enqueft of Dffice, and 
the party grieved ſhall have a Traverſe to if, as it hath been confeſſed, 
and therefoze without queſtion the ſame is no eſtoppel; But when an 
Dffice is found falſtp, that Land is helden of the King by Knights ſer- 
vice in capite, 03 of the King himſelf in Socage, if the Heir ſueth a 
general Livery, now it is holden in 46 E. 3. 12. by Mowbray and 
Perſey, that he ſhall not after add, that the Land is not holven 1 the 
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Ving; but that is not any eſtoppel to the Heir himſelf who ſueth the 
Viverp, and ſhall not conclude his Heir: foz ſo ſaith Mowbray himſelf 


erpzeſiy in 44 Aſliſ. pl. 35. That an Eſtoppel by ſuing of Livery ſhall 
eſtop onely himſelf the Heir during his life: And in 1 H. 4. 6. b. there 
the caſe is put of expꝛeſs confeſſion and ſuing of Livery by the iſſue in 
tayl upon a falſe Office: and there it is holden, that the Juroꝛs upon 
a new Diem clauſit extremum, after the death of ſuch ſpecial Meir, are 
at large, accozding to their conſcience, fo finde that the Land is not 
holden gc. foꝛ they are ſwoꝛn ad veritatem dicendum: and their finding 
is called vered ictum, quaſi dictum veritatis; which reaſon alſo ſhall 
ſerve, when the Heir in Fee / mple ſueth A iverꝝ upon a falſe Office, 
and the Jurozs after his death ought to finde accozding to the truth: 
So it is ſaid 33 H. 6. 7. by Laicon, that if two ſiſters be found Heirs, 
whereof the one is a Baſtard, if they joyn in a Þnit of Livery, the 
which jopneth with the Baſtard in the Livery, ſhall not alledg Baſtar⸗ 
dy in the other: but there is no Book that ſaith, that the TſFoppel Halt 
endure longer then during his life: and when Livery is ſued by a ſpe- 
cial Heir, the fozce and effec of the Livery is executed and determined 
by his death, and by that the Eſtoppel is expired with the death of the 
Heir; but that is to be intended of a general Livery : but a ſpecial 


Livery ſhall not conclude one: But as it is expꝛeſſed, the wozvs of a2 


general Livery are; When the Yelr is found of full age: Rex ECſ- 
cheatori, &c, Scias quod cepimus homigium J. filii & hæredis B. de- 
functi de omnibus terris & tenementis quæ idem B. Pater ſuus tenuit de 
nohis in capite, die quo obiit, & ei terras & tenement.illa reddidimus, ideo 
tibi præci pimus, &c. And when the Peir was in Mard, at his full 
age, the WMzit of Livery ſhall ſay, Rex, &c. Quia J. filius & hæres 
. defuncti qui de nobis tenuit in capite ætatem ſuam coram te ſufficien- 
ter probavit, & c. Ceperimus homagium ipſius J. de omnibus terris & 
tenementis, quæ idem B. Pater ſuus tenuit de nobis in capite die quo obiit, 
& ei terras & tenement. illa reddidimus, & ideo tibi præcipimus, ut ſupra, 
&c. N hich Mit is the uit of the Heir, and therefoze although that all 
the wozps of the Mit are the wozds of the King, as all the Wits of 
the King are; and although that the Livery be general, de omnibus 
terris & tenementis de quibus B. pater J. tenuit de nobis in capite die 
quo obiit, without direc affirmation that any Paanoz in particular is 
holden in capite, and notwithſtanding that the ſame is not at the pꝛo⸗ 
ſecution. of the Kings Mzit, and ns Judgment upon it; yet becauſe 
the general Livery is founded upon the Dffice, and by the Dffice it 
was found, That divers Lands oz Tenements were holden of the King 
in capite, foz this canſe the ſning of the Wit ſhall concluve the Heir 
onely which ſueth the Livery, and after his death the Aurozs in a new 
Wait of Diem clauſit extremum, are at large, as befoze is ſaid. And 


if that Jury finde falſly in a Tenure of the King alſo, the Lo2d of 


whom the Land is holden may traverſe that Office: Oz if Land be 
holden of the King, ec. in Socage, the Heir may traverſe the laſt Ot⸗ 
fice, foz by that he is grie ved onely; and he (hall not be dziven to tra⸗ 
verſe the firſt Office: and when the Father ſueth Livery, and vyeth, 
the concluſion is executed and paſt, as befoze is ſaid. And note, that 
there is a ſpecial Livery, but that pꝛoceeds of the Gzace of the King, 
and is not the Suit of the Heir, and the King may grant it either at 
full age, befoze ætate probanda, &c. oz to the Heir within age, as it ap- 
peareth in 21 E. 3. 40. And that is general, and ſhall not compzehend 
any Te nure, as the general Livery roth, and therefoze it is — any 

| eſtoppel 
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eſtoppel without queſtion, And at the Common Law, a ſpecial Li- 
very might have been granted befoze any Dffice found : bat now by 
the Statute of 33 H. 8. cap. 22. it is pzovived, That no perſon oz per- 
ſons, having Landsoz Tenements above the yearly value of 201. ſhall 
have oz ſue any Livery, befoze inquififion oz Office found, befoze the 
Eſcheatoz oʒ other Commiſſion : But by an erpzeſs clauſe in the ſame 
Act, Livery may be made of the Lands and Tenements compzized oz 
* not compzized in ſuch Dffice ; fo that it Dffice be fonnd of any parcel, 
i it is ſuckicient: And if the Land in the Office doth exceed 201. then 
the Heir may ſue a general Livery after Dffice thereof found, as is 
1 afozeſaid ; but ik the Land doth not efreed 5 1, by the year, then a 
general Livery may be ſaed without Office by Warrant of the Maſter 
| of the Warvs, xc- re 23 Eliz. Dyer 177. That the Queen ex debito 
Juſtitiæ is not bound at this dax, after the ſaid Act of 33 H. 8+ to grant 
aſpecial Ltvery ; but it ts at her election to grant a ſpectal Livery, 
63 fo dzive the Heir to a general Livery, 1 
It was alſo reſolved in this Caſe, That the Ockice of 35 H. 8. was 
not tra verſable, foz his on Traverſe ſhall pzove, that the King hav 
cauſe to have Wardſhip by reaſon of Ward : And when the King 
cometh to the poſſeſſion by a falſe Dice, oz other means, upon a pze- 
tence of right, where in truth he hath no right, if it appeareth that the 
King bath any other right oz intereſt to have the Land there, none 
ſhall traverſs the Office 63 Tikie bf the King, becauſe that the Judi» 
ment in the Traverſe is, Ideo confideratum eſt, quod manus Domini 
Regis a poſſeſſione amoveantur, &c, which ought not to be, when it 
appeareth to the Court, that the King hath right oz intereſt to have the 
Land, and to hold the fame accozvingly : Ste 4 H. 4. fo. 33. in the 
' Earl of Kents Cale, ec. 


XXIX. Mich. 7 Jacobi Regis. 


| Dte ; The Paiviledg, Dader, oz Cuſtom of Parliament, either 
of the Upper Youſe, oz of the Youſe of Commons, belongs to 
the determination oz deciſton onely of the Court of Parliament: and 
| this appeareth by two notable Pzeſivents : z 
l The one at the Parliament holden in the 27 year of King Henry 
the ſixth, There was a Controverſie moved in the Upper Youſe be- 
tween the Earls of Arundel and of Devonſhire, foz their ſeats, places, 
and pzeheminences of the ſame, to be had in the Kings pzeſence, as 
well in the High Court of Parliament, as in his Councels, and elſe- 
where: The Ring, by the advice of the Lo2vs ſpiritual and tempozal, 
committed the ſame to certain Lo2vs of Parliament, who foz that they 
had not leifare to examine the ſame, it pleaſed the King, by the advice 
of the Lozds at his Parliament, in anno 27 of his Reign, That the 
Judges of the Land ſhould hear, ſee, and examine the Title. gc. and 66 . 
repozt what they conceive herein: The Judges made repozt as follow- 
eth; That this matter (viz. of Yonoz and pzecedoncy between the two 
Earls, Lozvsof Parltament) was a matter of Parliament, and be- 
longed fo the Kings Yighneſs, and the Loads ſpiritual and tempozal 
in Parliament, by them to be decided and determined; yet being there 
ſo commanded, they ſhewed what they found upon examination, and 
their Opinions thereupon. 
Another Parliament in 31 H. 6. which Parliament begun the arg 
ä 0 


Parliament. 
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of March, and after it had continued ſometime, it was pzozogued until 
the fourteenth: of February: and. afterwards in Michaelmas Term, 
anno 31 H. 6. Thomas Thorp, the Speaker of. the Commons Mouſe, 
at the Snit of the Duke of Buckingham, was condemned in the 
Exchequer in 1000 I. damages foz a Treſpaſs done to him: The 14 
of February, the Commons moved in the Upper Youſe, That their 
Speaker might be ſet at liberty, to exerciſe his place: The Los refer 
this Caſe to the Judges: and Forteſcue and Priſoĩt, the two chief Jn- 
ſtices, in the name of all the Judges, after ſad confideration and mas 
tare deliberation. had amongſt them, anſwered and ſaid, That they 
onght not to anſwer ts this queſtion, foz it hath net been uſed afozetime, 
Chat the Juſtices ſhould in any wiſe determine the Pꝛiviledg of this 
Yigh Court of Parliament; foz it is ſo high and mighty in its nature, 
that it may make Laws; and that that is Law, it may make no Law: 
and the determination and knowledg of that Pzivilevdg belongeth to 
the Lozds of the Parliament, and not to the Juſtices : But as foz 
p2oceedings in the lower Courts in ſuch caſes, they delivered their Dpi- 
nions. And in 12 E. 4. 2. in Sir John Paſtons caſe, it is holden, that 
every Court ſhall determine and decide the Pziviledges and Cuſtoms 
of the ſame Court, tc. | 1 


XXX. Hillary Term, 7 Jacobi Regis: In the Star- 
9 0 | Chamber. 


Heyward and Sir lohn Whitbrokes Cale. 


N the Caſe between Heyward and Sir John Whitbroke in the star- 
g Chamber, the. Defendant was convicted of divers Mildemeanozs, 
and Fine, and Impziſonment impoſed upon him, and damages to the 
Platatiff ; and it was moved that a ſpecial Pzoces might be made out 
of that Court to levy the ſaid damages upon the Goods and Lands of the 
Defendant : and if was referred to the two chief Juſtices, whether 
any ſach Pꝛoces might be made? who this Term moved the Caſe to 
the chief Baron, and to the other Judges and Barons; and it was 
unanimouſly reſolved by them, That no ſach Pꝛoces could oz ought to 
be made, neither foz the damages noz foz the coſts given to the Plains 
tiff : fo the Court hath not any power oz Juriſdiction to do it, but onely 
to keep the Defendant in p2iſon until he pay them. Foz, foz the Fine 
due to the Ring, the Court of Star. Chamber cannot make fozth any 
Pꝛotes foz the levying of the ſame, but they eſtreat the ſame into the 
Exchequer, which bath power by the Law ts wzit fozth Pꝛoces to the 
Sheriff to levy the ſame. But if a man be convicted in the Star-Cham- 
ber foz Fozgery upon the Statute of 5 Eliz. that in that caſe, foz the 
double coſts and damages, that an Engliſh WW 2it ſhall be made, direct⸗ 
ed to the Sheriff, xc. reciting the conviction, and the Statute foz the 
levying of the laid coſts and damages of the goods and chattels, and 
p2ofits of the Lands of the Defendant, and to bzing in the mony into 
the Court of. Star-Chamber, and the Mit ſhall be ſealed with the gzeat 
Deal, and the Teſt of the Ring: Foz the Statute of 5 Eliz. hath gi⸗ 
ven Juriſdiction to the Court of Star- Chamber, and power to give 
Andgment (amongſt other things) of the coſts and damages, which 
being given by fozce of the ſaiv Ac of Parliament, by conſequence 
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the Court by the Act hath power to qꝛant Execution Quia quando "We 


ali 
quid conceditur ei omnia conceii videntur per quod devenitut ad illud. 
And it was reſolved, That tho giving of the namages to the Plaintiit 
was begun but of late times: and although that one az two-Pzeſivents 
were ſhewed againſt this.Reſolution, they being against the Law, the 
Judges had not any regard to them. The like Keſolution was in the 
Caſe of Langdaſe in that Court. Z 20 15 


XXXI. Hillary Term, 7 Jacobi Regis: In the 


. Common-Pleas. 


M.orſe and Webbs Caſe. 
E a Replevin bzonght' by John Morſe ;againſt Robert Webb of the 
taking of two Dren tha laſt:day-of November in the thirdyear of the 
Reign of the King that now ts, in a place called the Downfield in Lud- 
dington in the County of Worceſter : Che Defendant, as Waylitf to 
William Sherington, Gent. made Conuſance, becauſe that the place 
where is an Acre of. Land which is the. Freehold of the ſaid William 
Sherington, and fox damage-feaſants,'qc- In Bar, of which Avowzy 
the Plaintiff ſaid, That the laid: Acre af Land. in parcel, of Down- 
field, and that he himſelf, at the time, and befoze the taking, c. was 
and yet is ſeiſed of two yard Land, with theappurtenances, in Ludding- 
ton afezeſaid: And that he, and all thoſe whoſe Eſtate bo bath in the 
cafd two yards of Land, time ont of minde, ec. have nſed to habe 
paſture per totam contentamꝭ of the ſaid place called the 


Common 


Downlield, whereaf, ec. ::foz four Beaſts called Rother 15eaſfs, and two 


Wealts called Yozſe-beafs,: and foz ſixty Sbeep, at certain times and 
ſeaſons of the year, as to the ſaid two yards Lands, with the appurtenau⸗ 
ces appertaining: and that he put in the (aid two Dren to ule his Coms 
mon, cc. And the Detenpant did maintain his Avowzy, aud traverſed 
the Pꝛeſtripeion, __ ich the parttes were at iCie; and the Jury 
gave a ſpecial Uerdic, That betone the taking, one Richard Morſe, Fas 
ther of the ſaid John Morſe, and now-Plaintiff, whoſe Heir he is, was 
ſeiſed of the ſaid two-parys Lands, and that the ſaid Richard Morſe, &c, 
had the Common of foz the taid Catfet, per totum contentum 
of the ſaid Downfield, in manner and fozm as befoze is alledged, and 
fo ſeifed; Che ſaid Richard Morſe, in the twentieth vear of Queen 
Elizabeth, demiſed to William Thomas and John Fiſher divers parcels 
of the ſaid two yarns Lands, fo which, tc. viz. the four Buts of arable, 
with the Common and intercommon to the ſame belonging, foz the 
term of four bundzed years; by fozce; a which the ſaid William Tho- 
mas aud John Fiſher entered, and were poſſeſſed: and the ſaid Richard 
ſo ſeiſed, dyed thereof ſeiſed; by which the ſaid two yards Lands in poſs 
ſeſtion and Ne ver ſion deſcended to the ſaid John Morſe the now Plains 
tiff ; And it upon the whole matter, the ſaid [John Morſe now hath, ano 
at the time of the taking, gc. had Common of Paſture, xc. foz four 
Wealts called Rother Beaſts, and two Beaſts called Poaſe-beaffs, and 
foz ſixty Sheep, ic. as to the ſaid two Acres of Land, with the appur- 


tenances belonging, in Law oz not, the Jury -pzayed the: advice of the 


Court, : LE Zh 4 | { 
Note, that this Plea began Trin. 5 Jacobi, Rot. 1405. And upon- 
MP Argument 
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2 Bar, and af the Bench, it was reſol bed by the whole 
rf, that it ought to be found againit the Defendant, who had tra⸗ 
verſed the Pzeſcription : Foz althoughthat all the two years Lands 
dad been demiſed foz years, yet the Pyeſoription- made by the Plains 
tiff is true ; fo} he is ſeiſed in his Demeſn as of Fee of the Freehold 
of the two yards of Land, fo which, ct. And without queſtion the In⸗ 
heritance and Freehold of the Common, after the years determined, is 
appendant to the ſaid two yard Lands; and therefoze clearly the ifſue 


is to be found again the Detendant: Put it he would Dyvanta 
of the matter tn Law; he . — fo elg? Vteaded 
the ſaid Leaſe ; but when he traverſeth the:Pzeſcription, he caunot give 
the ſame in evidence. | | 

2. It was reſolvev, Thgt if the ſaid Leaſe, had been pleaded, that 
the Common, during the Leafe foz years, ts not ſuſpended oz diſchar⸗ 
ged ; foz each of them ſhall have Common Rateable, and in ſuch man- 
ner, that the Land in which, ec. ſhall hot be ſyrcharged*: and if 1 
ſmall a parcel be demiſed, which will not keep one Ox, noz a Sheep, 
then the whole Common ſhall remain with the Leſſoz, ſv always as the 
Land in which be not ſur 5 Te W. 

3. It was reſol ved, That Common appendant unto Land, is as 
much as to ſay, Common foꝝ Cattel le bant and couchant upon the Land 
in which, xc. So that by the ſoderance ot part uf the Land to which ec. 
fo'pzejudice can come to the Ter-tenant in which, 1c. 

4. Dee the-Caſe-of in the fourth part of my Reports; 
fo. was affirmed foz good Law : and there is no difference, when 
the Pzeſcription is foz Cattel tevant and couchanf, and foz a certain 
number of Caftel levant and conchant : But when the Pzeſcription 
ts foz Common appurtenant to Land without (alledging that it is foz 
Cattel levant and couchant) there a certain number of the Cattel ought 
10 be expzeſſed which are intended by tho Law to be levant and con- 
chant. | | 


XXXII. Hill. 7 Jacobi Regis: In the Common- 
i Hos Pleas. = et 


Hughes and Ctowthers Caſe. 


N a Replevin, between Robert Hughs Plaintitk, and Richard Crow- 
[ ther thefendant, which began, Trin. 6 Jacobi, Rot. 2220 The Caſe 
was, that Charls Fox was ſeiſed of fix acres of Peadew'in Bedſton , 
in the County of Salop, in Fee, and 10 ORob. 9 Eliz. leaſed the lame 
to Charls Hibbens, and Arthur Hibbens oz 60 years, if the afozeſatd 
Charls Hibbens and Atthur Hibbens ſhould ſo long live, andaftorwary 
Charls died; and it the Leaſe determine by his death was the Queftion, 
and it was adjudged, That by his veath the Leaſe was determined; fo; 
the life of a man is meer collaferall unto the Eſtate foz years, other- 
wile it is, if a Leaſe be made fo one foz the lives of J. S. and J. N. 
there the Freehold doth not determine by the death of one of them, foz 
the reaſons and cauſes given in the Caſe of Brudnel, in the fifth part of 
— mm fol. 9 Which Caſe was affirmed to be good Law by the 


Eaſter 
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XXXIII. Eaſter Term, anno 8 Jacobi: In the 
Common-Pleas. 


Heydon and Smiths Caſe: 


Ichard Heydon bzought an Adion of Treſpaſs again Michael 
X Smith and others, of bzeaking of his Cloſe called the Moor in 
Ugley in the County of Eſſex the 25 day of June in the fifth year of the 
King, & quendam arborem ſuum ad valentiam 40s. ibidem nuper creſ- 
cen, ſucciderunt : The Defendants ſaid, that the Cloſe is, and at the 
time of the Treſpaſs was the Freehold of Sir John Leventhrop Rnight, 
xc. and that the ſaid Walk was a Timber Tree of the gzowth of thirty 
years and moze, and juſtiſtes the cutting down of the Tree by his com 
maydment : The Plaintif replyeth and ſaith, That the ſaid Cloſe, 
and a Youſe, and 28 Acres of Land in Ugley, are Copphold, and pars 
cel of the ſaid Pannoz of Ugley, &c. of which Pannoz Edward Le- 
venthrop Eſquire, Father of the ſaid Sir John Leventhrop, was ſeiſed 
in Fee, and granted the ſaid Yoaſe, Lands and Cloſs fo ou 
Richard Heydon and his Heirs by the Rod at the Mill of the Load, 
accozding to the cuſtom ot the ſaid Mannoz: and that within the ſaid 
annoz thers is ſuch a cuffom, Quod quilibet tenens Cuftomar. ejuf- 
em Manerii fibi, & hæredibus ſuis, ad voluntatem Domini, &c. a toto 
tempore ſupradicto uſus fuit, & conſuevit ad ejus libitum amputare ramos 
emnimodum arborum, called Pollingers, oz Husboꝛds, ſuper terris & 
tenem. ſuis Cuſtomar.creſcen. pro ligno combuſtibili, ad like libitum ſuum 
applicand. & in prædicto Meſſuagio comburend. and alſo to cut down 
and take at their pleaſure all manner of Trees called Pollengers oz 
Pusbozds, and all other Timber frees, ſuper ejuſdem Cuftumariis ſuis 
creſcen. foz the reparation of their Youſes built upon the ſaid Lands 
and cuſtomary Tenements; and alſo foz Ploughbote and Cart bote: 
and that all Trees called Pollengers oz Yusbozds, and all other frees 
at the time of the — — oz hitherto gzowing upon the 
afozeſaid Lands and Tengtents cuſtomary of the ſaid Richard Heydon, 
were not ſafficient, noz did ſerve foz the neceTary uſes afozeſaid: Any 
that the ſaid Richard Heydon, from the time of the ſaid Gzant made un⸗ 
to him, had maintained and pzeſerved all trees, cc. growing upon the 
ſaid Lanvs and Tenements to him g2zanted : And that after the death 
of the ſaid Edward Leventhrop, the ſaid Pannoz deſcended to the ſaid 
ir John Leventhorp: and that at the time of the Treſpaſs the afoze- 
ſaid Peſſuage of the ſaid Richard Heydon was in decay, & egebat ne- 


ceſſariis reparationibus in Maremio ejuſdem. Upon which the Defen- 


pant did domar in Law. 

And this Caſe was oftentimes argued at the Bar: and now this 
Term it was argued at the Bench by the Juſtices: And in this caſe 
theſe points were reſolved. | . 

1. That the firf part of the Cuſtom was abſurd and repugnant, ſcil. 


Quod quilibet tenens Cuſtomarii ejuſdem Manerii habens & tenens aliqua, 
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cerras ſeu tenementa Cuſtom. &c. uſus fuit amputare ramos omnimodum 
arborum, vocat. Pollingers, &c. pro ligno combuſtabili, 8c. in prædicto 
Meſſuagio comburend. (which ought to be in the Þefluage of the Plains 
tiff, foz no other Melſuage is mentioned befoze) which is abſurd and re⸗ 
pugnant, That evecy cuſtomary Tenant ſhould burn his Fuel in the 
Plaintiffs houſe : But that Bꝛanch of the Cuſtom doth not extend un⸗ 
to this caſe : foz the laſt part of the cuſtom, which concerneth the cut- 
ing down of the Trees, concerns the point in queſtion; and ſo the firſt 
part of the cuſtom is not materials. "On 

It was objected, That the pleading, that the Peſſaage of the Plain⸗ 
tiff was in decay, & egebat neceſſariis reparationibus in maremio ejuſ- 

dem, was too general: foz the Plaintiff onght to have ſhewed in parti- 
cular, in what the Meſſuage was in decay : as the Book is in 10 E.q.3. 
Me who juftifieth foz Youſebote, ic. ought to ew that the Youſe hath 
cauſe to be repaired,tc. | 

To which it was anſwered by Coke chief Juſtice, That the ſaid 
Book pꝛoved the pleading in the caſe at War was certain enough, ſcil, 
Quod Meſſuagium præd. egebat neceſſariis reparationibus in maremio, 
without che wing the pzeciſe certainty : and therewith agrees 7 H. 6.38. 
and 34 H. 6. 17. PINE 

2. Jt was alſo anſwered and reſolved, That in this. caſe without 
queftion it needs not to alledg mozs certainty, foz here the Copyholder 
accozding to the cuſtom doth not take it, but the Load of the Manno: 
doth cut down the Tree, and carryeth it away where the reſt was not 
ſiifficent, and ſo pʒe venteth the Copyholder of his benefit, and there⸗ 
foze he needeth not to ſhew any decay at all, but onely fog increaſing of 
the damages; foz the Lozd doth the waong when he cutteth down the 
Tres which ſhould ſerve foz reparations when need ſhould he. 

3. It was reſolved, That of common Right, as a thing inc ident to 
the Gꝛant, the Copyholver may take Pouſebote, Yedgbote, ann Plow- 
bote upon his Copyhold ; Quia conceſſo uno conceduntur omnia ſine 
quibus id conſiſtere non poteſt : Et quando aliquis aliquid concedit, con- 
cedere videtur & id fine quo res ipſa efle non poteſt: and therewith a, 
g:eeth 9 H. 3. Waſte 59. But the ſame may be reſtrained by cuſtom, 
ſcil. That the Copyholder ſhall not take it unleſs by all ignment of the 
1Lo2d o2 his Baplitf, ec. | F 

4. It was reſolved, That the Lozd cannot take all the Timber 
Trees, but he ought to leave ſufficient foz the Neparatit in of the Cuſts- 
mary houſes, and foz Ploughbote, xc. foz _— g2ec:t Depopulation 
will follow; ſcil. Nuine of the Mouſes, and decay of Tillage and 
Yusbandzy. And it is to be underſtood, That Bote being an ancient 
Saxon Wozd, hath two ſignifications, the one compenſatio criminis, as 
Frithbote, which is as much as to ſay, fo be viſcharged from giving 
amends foz the bzeach of the peace; Manbote, to be diſcharged of a 
mends foz the death of man: And ſecondly, ir the latter ſignification, 
({cil.) fo: Reparation, as was Bzidgbote, Burghbote,, Caftlebote, 
Parkbote, xc. ſcil. Reparation of a Bzidg, of a-15ozongh, of: a Caftle, 
of a Park, tc. And it is to be known, that Bote and Eftovers are all 
one: Eſtovers are derived of this French wozd, Eſtouer, i. e. fovere . / 
i. e. to keep warm, fo cheriſh,to ſuſtain, to defend: And there are four 
kinds of Eſtovers, (ſcil.) ardendi, arandi, conſtruendi, & claudendi: 

(ſcil.) Firebote, Bonſebote, Ploaghbote, and Pedgbote. 

5. It was reſolved, That the Copyholder ſhall ha be a general Action 
of Treſpaſs againſt the Lozv, Quare clauſum fregit, & arborem 

ſuam, 
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ſuam, &c. ſuccidit; foz Cuſtom hath fired it to his Eſtate againſt the 


X.92d : and the Copyholder in this caſe bath as gzeat an intereſt in 


the Timber Trees, as he hath in his Pelluage which he holdeth by 
Copy : and if the Lo2d bzeaketh oz deſtroxeth the Youſe, without que- 
fion the Copyholder ſhall: have an Acton of Treſpaſs againft his 
202d, Quare Domum fregit, and by the ſame Reaſon foz the Timber 
Trees which are annexed to the Land, and which he may take foz the 


Ke paratian of his Copyhold Peſſuage, and without which the Pelluage 


cannot ſtand. Trinit. 40 Eliz. Rot. 37, in the Kings-Bench, between 
Stebbing and Groſener, The cuſtom of the Pannoz of Netherhall in 
the County of Suffolk was, that every Copyholder might lop the Pol- 
lengers upon his Copyhold pro ligno combuſtibili, &c. And the Lozd of 
the Pannoz cut down the Pollingers, being upon the Plaintiffs Copy- 
hold, upon which he bzought bis Action upon the caſe, becauſe that the 
lops of the Trees in ſuch caſe did belong to the Coppholder, and they 
were taken by the Lozd. See Taylors caſe in the fourth part of my 
Reports 30 and 31. and ſee 5 H. 4. 2. Guardian ia night ⸗ſer ice, 
who hath Cuſtodiam terrz, ſhall have an Aion of Treſpaſs foz cut⸗ 
ing down the Trees againſt the Heir who hath the inheritance : Vide 
2 H. 4. 12. A Copyholver bzought an Aaion of Treſpaſs, Quare clau- 
ſum fregit, & arbores ſuecidit: and lee 2 E. 4, 13. A Servant whos 
commanded to carry goods to ſuch a place, ſhall have an Aion of Treſ- 
paſs oz Appeal: 1 H. 6.4. 7 H. 4. 15. 19H. 6. 34. 11 H. 4. 38. If 
after taking the goods, the owner hath his goods again, vet he ſhall have 
a general Action of Treſpaſs , and upon the evidence the | 
ſhall be mitigated : ſo is the better Opinion in 11 H. 4. 23. That he 
who hath a ſpecial pꝛopexty of the goods at a certain time, ſhali hate a 
general Action of Lrelpaſs again him who path the general pz6- 
perty, and upon the evidence damages ſhall be mitigated; but clear, 
ly, the Baylee, oz be who bath a ſpecial pzoperty , thall hate a 
general Action of Treſpaſs againft a ſtranger, and ſhall recover all in 
damages, becauſe that be is chargeable over. Dee 21 H. 7. 14. b. ace. 
And it is holden in 4 H. 7. 3. That Tenant at ſufferance ſhalt habe an 
Acton of Wreſpaſs in reſpec of the poſſeſſion, ann it the Defendant 
plead Not-gullty, but he cannot make title. zoH.6. Treſpaſs 10. 15 H. 
7. 2. The Ming, who hath pzofits of the Land by Dut;lawyy, ſhall hate 
an Action of Treſpaſs, oz take goods damage-feaſants: 35 H. 6. 24. 
30 H. 6. Treſp. 10. &c. Tenant at will ſhall have an Acion of Tre 

paſs: 21 H. 7.16 and 11 H. 4.23. At a man Wayl goods whichare 
taken out of his poſſeſcion, if the Baylee recover in Treſpaſs, the ſame 
ſhall be a good Bar to the Baylee: 5 H. 4. 2. In a Wait or Matte 
bzought againſt Tenant foz life, and aſſigned the Waſte in cutting 
down of Trees: the Defendant pleaded in Bar, that the Plaiatif 
himſelf cut them: and Culpeper, the Derjeant of the Plaintiff, ob- 
jected againf it, that it ſhould be no Plea, becauſe the Defendant had 
not any thing in the Freehold, no moze then a meer ſtranger, and if a 
ftranger had cut down the ſame Trees, he ſhould be chargeable in 
Waſte. 

Allo in this caſe, we ſhould be at a miſchief if we ſhould not recover 
againft him; foz if at another time he bzingeth an Aaton of Treſpaſs 
againſt as, he ſhall recover damages againſt us foz the cutting, id eſt, 
foz the value of the Trees: and yet it was yolven by the Court, that the 
ſame was a good Bar: Andit was ſaid by the Court that the Plaintiff 
was not at any miſchiet in this caſe ; foz in as much as the 2 
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ſhall have advantage now to diſcharge himſelf of Mate againft the 
Plaintiff, upon this matter he ſhall be barre foz ever cf his Action ot 
Treſpaſs, ſcil. to recover the value of the Trees, which was the miſ- 
chief objected by Culpeper : But without queſtion he ſhall have an 
Action of Lreſpaſs, Quare clauſum fregit, foz the Entry of the Leſſoz, 
and fo2 the cutting of the Trees, but he ſhall not recover the value of 
the Trees, becauſe he is not chargeable over, but foz the ſpecial toſs 
which he hath, ſcil. to; the loſs of the Pawnage and of the ſhadow of 
the Trees, ec. See Fitz. Treſpaſs ultimo, in the Abzidgment : And 
afterwards,the lame Term, Judgment was given on the pzincipal caſe 


ann! 


XXXIV. Eaſter Term „8 Jacobi: In the Com- 
| | mon- Pleas. | | 


Te? Pariſhioners of et. Alphage in Canterbury by cuſfom ought 
1. to chooſe the Pariſh-Clark, whom they choſe accozdingly : The 
Parſon of the Parlilh, by couloz of a new Canon made at the Convoca⸗ 
tion in the year of the King that now is (which is not of fozce 
to take away any Cuſtom) drew the Clark befoze Doctoz Newman, 
Dfficial of the Archbiſhop of Canterbary, to depzive him, upon the 
point of the right of Election, and foz other cauſes; and upon that it 
was moved at the Bar to have a Pzohibition : And upon the hearing 
of Docoz Newman and himſelf, and his Councel, a Pzohibition was 
gzanted by the whole Court. becauſe the party choſen is a meer tempoꝛal 
man, and the means of chooftng of him, ſcil. the cuſtom; is aiſo meer 
| temyozal, ſo as the Official cannot depzive him, but upon occafton 
the P ariſhoners might diſplace him: And this Dffice is like to the 
Dice of a Churchwarden, who although they be cholen foz two years, 
vet foz cauſe they may diſplace them, as it is holden in 26 H. 8, 5. And 
although that the execution of the Dffice concerneth Divine Service, 
vet the Dffice it ſelf is meer tempozal : fee 3 E. 3. Annuity 30. He 
who is Clark of a Parith is removable by the Pariſhioners : See 18 E. 
3. 27: A gift in tayl was made of the Der jantp oz Clarkchip of the 
Church of Lincoln, and there adjudged, that the Office is tempozal, 
and ſhall not be tryed in the Eccleſiaſtical Court, but in the Kings 
Court: And it is to be known, that the depzivation of a man of a 
tempozal Dffice, oz place, is a tempozal thing, upon which no Appeal 
lreth by the Statute of 25 H-8. but an Aliſe, as in 4 Eliz. Dyer 209. 
The P2elident of Magdalen Colledg in Oxford was depzived of the 
Biſhop of Wincheſter their Uiſitoz ; Ye ſhall not have an Appeal to 
the Delegates, foz the Depzivation is tempozal, and not ſpiritnal ; 
but he may have an Alliſe: and therewith agzeeth the Book of 8 AM. 
Siracſes Caſe : But if a Dean of a Cathedzal Church, of the Patrony 
age of the King, be depzived befoze the Commiſſioners of the King, 
he may appeal tothe Delegates within the ſaid Act of 25 H. 8. Foz a 
Deanry ts a ſpiritual pzomotton, and not + and befoze the 
ſaid Ac, in ſuch caſe, the Appeal was to Rome immediately. 
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the ulzit no Return was made upon the back of the Wit, which is 
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Prichard and * and Beſt- 1. — and 8 ot 


kins Caſe. CY neys Caſe. CY Hills Caſe, 
XXXV. Mich, Term, 5 acob. Rot. 30. In the 
Kings-Bench. 


Prichard. and Hawkins Caſe. 


| * Prichard bzought an Acion upon the Caſe againſt Robert Haw: 
kins foz flanderous wozvs publiſhed the lack day of Auguſt in 
third year of the King, viz. That Prichard which ſerveth Piltris 
Shelley did murder John Adams Chijvs, (Quandam Ifabellam Adams 
modo defunct filiam cujuſdem Johannis Adams, of Willizmftre in the 
County of Gloceſter, innuendo) npon:which.a Mzit of Ezro was 
bzought in the Exchequer Chamber upon a Nane Pri- 
chard in the Kings Derep: and the Judgment was reverſed in Eaiter 
Term,” Jacobs, —_ 5 — mot appear, hs 2 was dead 
at the time o peaxing tye wozds ; foz cnc defunct. aught to hav 
been in the place of modo defun, WE. On n 
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XXXVII. Eaſter Term, 8 Jacobi Regis: In the 
Kings-Bench. 


Smith and Hills Caſe. 


No Smith bzonght an Action of ACault and Battery again 
Walter Hill in the Kings-Bench, which began Paſc. 7 Jacobi, Rot. 
175. upon Not-guilty pleaded, a Uerdic and Judgment was foz the 

laintiff, and 107 1. aſſeſſed foz damages and coſts. In a Wiit of 
zroz bzought in the Exchequer Chamber, the @zroz was aſſigned in 
the Venire facias, which was certified by Wizit of Certiorari : and 


called Returnum album; and foz that cauſe, this Eaſter Term the Judg⸗ 
ment was re verſed. B — 
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'Weſtcots / ©: 
. Caſe. 4 


XXXVIII. Trinity Term, 5 Facobi': In the Uourt 
of Wards. 


hear, That 
1 9 mopete 


dof Lal 


* Caſtle & f of l NT of his 
| 9 ab it appeareth by 2 
tematan fz the Lanta „made 9 Marcii, 19 
Ses! Extent were, Willielmus de Torr. tenet duo ſe 
Tech, Strtkleftomb,8: Trewalliard, per ſervicum 2 — 
8& reddit inde per annum 8 d. And it was reſolved 


YETI) foz by that the whole fozce 
of their Werdict "path « ent, which if it be falſe, 
be who is gzieved ſhall have no remedy by any Traverſe ; foz they 


bave not found the, Tenn e which: might be raverſed, buf 
with a prour , e the e in that point inſatficient, 


that a Melius endum ſhall zue fozth - and therewith a- 
GENS. 215 a Mel iren | 1E 
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The 


NAME S of 


Aſe of the admiralty 

7. Jac. 51. 

Caſe of S. Alphage pariſh 
in Canterbury 8. Jac. 
70. 

Baron and Boyes. caſe 6. 
Jac: 18. 
Cafe of repairing Bridges, 


&c. 7. Jac. | 
Bedell and Shermans caſe 
40. Eliz. 47. 


Baylyes caſe 7. Jac. 48. 
Caſe in Chancery. Hill. 

15 Eliz. 19. 
Caſe in the common 

Pleas. 6. Jac. : 
Collings and Hardings 
39 · Eli. 57 
Caſe of Modus decinandi 
Z 

Caſe de Modo Deciman- 
di and of prohibitions 
before the King 7. Jac. 


; | 3 
Diſow and Beſtneyes caſe 
8. Jac. 71. 
Edwards caſe. 6. Jac. 9. 


26. 


the 


Haidon and Smiths caſe. 
8. lac, 67. 
Muttons caſe, 7- Iac, 59. 
More and Webs caſe 7. 
Iac- „ 
Neale and Rowſes calc, 
6- Iac. 24. 
Porters and Rocheſters 
:cale, 6. lac. E 
Ca. of prohibition 6. lac. 
o. 
Sir. Allen Percies caſe 7. 
lac. 60. 
Parliaments caſe 7. Ia: 63. 
Prichard and Haukins 
cale. 5. Tac. 71. 
Sir, William Reades & 
Boothes caſe 7. Iac. 34. 
Syrat and Heales caſe 44. 
Eliz. 23. 
Caſe of ſewers 7, Iac. 35. 
Sparye caſe 7. Iac. 49. 
Samms caſe 7. Iac. 54. 


CASES. 


7. Smith and Hils caſe 8. Iac. 


71. 
Taylor and Moyls caſe 6. 
Iac. II. 


. 


Caſe in ejectione firmæ 
7. Jac. 58. 


Hulmes caſe 7. Jac. 61. 
Haywards and Sr. Iohn 
Whitebrookes caſe. 64. 


Hughes and Crowthers 
eaſe 7. Iac. 66. 


| 


Willowes caſe 6. Iac. 1. 
Caſe in the court of 

wards 7. lac. 48. 
Caſe in the Court of 


wards 7. Iac. 49. 
Wills caſe 7. Iac. 50. 
Veſtcots caſe 7. Iac. 72; 
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tion whereof various. 68. 


" Qs of Parliament are parcell 
of the Law, ſo to be judged 
by the judges of the Law. fol. 


4. 

Acts, none may take upon bim 
any act, c. but who hath know - 
0 by in the ſame I2, 
Apples, not contained within the 
words of Stat. 5. E. 6. 14. a- 
ainſt ingroſſors. 18. 19. 
Actions of claime to be brought 


within 5. yeares. 21. 
Aid to the King, who to pay is. 
| 26. 27. 28. 

For what. 29. 


30. 
Made certaine and when to be 


paid. 2] 25. 
Admirall, his power how far it ex- 
tends. 1. 52. 
Court of Admiralty, no Court of 
record. ij $3: 
Avonry where it ſhall be good 
and maintaineable. 58. 


B 


Brewer is within the a& of the x. 
EL. 4. for that none may keepe 
z common brewhouſe, unleſſe 
formerly apprentice. 11.12. 


Burgage tenure, what it is. 27. 


Bridges, rivers, ſewers, c. who 
ought to repair them, and bow 
compellable to it. 33. 
Boote, a ſaxon word, the ſignifica. 


Boote and eſtovert, ſignifie all one 
thinꝑ · 68. 


Dioceſe, and 


of. 


a Copy holder 
his fine. 2. 


he reaſon the re- 
.. 6. 2. N,. 


Commiſſion, High commiſſioners 
their power and to whom ex- 


tendible. 


b JJ FI. 47. 
Cuſtomes, what Cuſtomes ſhall 


be good and 
not. 


Cuſtomes, where 


en, and what 
Ft] $2,193. 
e Kinꝑs Court 


ſhall be oufted of juriſdiction 


in Mode decimand; and where 


not. J 


p ? I 8 
0 


Cuſtomes and pre crigtions to be 
tryed by the common Law. 40. 


Canon Eceleſ. againſt the Kings 
perrogative, the common law 
&c. ipſo facto voide, 

Common of Paſture who ſhall 
bave it and who, ſhall be debar- 
ed and why. * | 66. 

Common divided ſhall be rateable 


io that the land in which, &c. 
ſhal not be ſurcharged. 66. 
Coppyholders may of common 


right take Hou 


boote, & Plangh · hoote, upon his 
coppy hold 68. 

Shall have an sction againft his 

Lord for cutting downe Timber 

trees. | | 69. 

| 110 * ; 4 

D | ſ ; , 

Dower, how a wife may be barred 

of her dower and for-wbac. 39, 

30.21.22 
Where ſhee ſhall be indowed and 
when. 20. 22-236 


-boote, hedge 


F 
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P 


. It muſt be reaſonable, and not ex- | 
» | Meſſnaginm,& Te 


Toint-tenants and tenants in com- 


The. Table. 


Damages treble, where to be ſued anſwer though they come at 


for. | 


by whom to be tryed. 37, 38, 39.40 


| 24. 
Decimaudi moans, what it is and 


unuſuall times to it. 56. 


x 


Plea of Modus decimandi where | 


good and where not. 
E 


Error, writ of error, ſo annihilates 

a record as if it had never been. 

8 20. 

What ſhal be recovered therein. 

| 41. 42. 

Executor, ſummons and ſeverance 

lyeth in any ſuite brought as ex- 

ecutors. 32. 

Error, where amended, and where 
not. ; 4 

Error, what is ſufficient to renue 

a judggment, or confirme it. 71. 

Eſtopel what, and che force thereof 


62. 


F 


Fine reaſonable in Copihold muſt | 


have a ſet time for payment. 2. 


ceflive 2.3.4 

By whom to be adjudged. 3. 

What is a reaſonable fine and 
What not. a | 


| 


43- King, Land given to the King 


_ diſcharged of tythes. 15 
Where the Kings have the mean 
profits of Land and where not, 


409. 
L 


Lands, how they may be diſchar- 
ge d Tythes 1. 
Land, where it ſhall deſcend and 
and where not. Jo. 
Law will doe no wronpe. 2 l. 


Law of England bow divided. 40. 


Livery where no livery or Ouſter 
k — ſhall reed] to be ſued. 

50. 51. 
The maner of ſuing livery and 
the forme of thewrige, 62. 
Leife for yeares to two, if they fo 
long live, if one dye the leaſe is 
determine. 586, 


1 
untum their 
difference. ; 438. 
Manor, bow a Lord of a Mannor 

may wrong his Copy-hold te. 


k 3. 
Fees, what Fees may be taken for 
proving a -- will and extortion 
therein how puniſhable. 24. 2 5: 

e 2 


Forgery what and how puniſhable 


34- 35-< 


H , 
Heire, entry of the heire where 
lawfall. 49. 


1 
Indge eccleſiaſticall his power to 


examine upon oath, 10. 


mon the difference betweene 
them. $5» $6, 57- 
loint · tenants, may be ſeized to 


* 


nant. 885 
Molius inquiremdam where it ly- 
eth and for what. 72. 


O 


Office, vhere neceſſaty to be found 
there not, and when it muſt 
be found. 22. 63. 
Where ic ſhall be inſufficient. 50. 
It ſhall not be an eſtopel, and the 
reaſon thereof. 61. 


P 
Prohibition when and where it ly- 
eth and againſt whom. 8, 9, 10. 
41, 42, 43. 70s 


Pariſhes and townes, their dounds 


The. Table. 


— — 


triable onely by common law, 
the reaſon why _ 17, 18. 
Pirates, how, when, and by whom 
paniſhable, 53, 54. 
Parliament, privileges, orders and 
cuſtom̃es of Parliament onely 
to be decided in Parliament 63. 
proceſſe, ſtar · chamber cannot make 
proceſſe againſt either Lands 
or goods. 64. 


R 


Rex e perſona mi xda. 17. 
Replevin by whom grantible and 
for What n 
Rent when it may be divided and 
upon what occaſion, 4275 
Reparations in houſes, if neceſſary 
to be ſhewed in certaine et con · 
tra. ; [ 68. 


* 


8 


Statutes, to be repealed hy none 
but] by ſtarutes. i 17. 
Fange tenure what - 27. 
Sewers, Commiſſioners thereof 
their Power how far and to 
what it extends. 35,36. 
Seizin, where no primer Seizin ſhal 
de, . 50. 
Severance df part of a reverſion 
looſeth not the intire rent. 58. 
Sorcerers and inchanters, who, and 
their -puniſhment,' . 39. 


1 ' 
Tythes how ſutis action may be gi- 


ven in diſcharge of tyches, 2 


| 


They cannot be altogether tak en 
Away. 14. 
Where and how they may be alte · 
red into an other thing. 35,16. 
x, 

How many waics one may be Fa 
charged of tiches, and of what 
payable. | 16. 
I divided from the nine parts not 
to be ſued for in Court Eeccleſia - 
ſticall, if it be without fraud, 23. 
Where the tight of tithes m ay be 
tryed | 39. 38. 
Treaſon, how and by whom pu · 
niſhable. 54. 
Timber trees who may cut them 
and vrho may not. 60. 
Treſpaſſe, action therein, where it 
lies, againſt whom, and for what. 
69 


vſe, where a uſe miy be limited & 
where nor. 55. 
Who ſhall have the uſe. 56. 


| U 


Wat, what a judged Waſt and 
where it lieth. „ 
Wife, where a wife ſhall have an 
eſtate for life. | 49. 
Wards, who ſhall be a ward to the 
King. 55. 57. 
Wefte, who ſhall be chargeable 
in a writ of Waſt. 69. 
Yorke, the Preſident and councili 
of Yorke their power bow far it 


extendeth. 31. 


